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(Trial resumed.) 

(In open court; jury not present.) 

THE COURT: We have a whole series of new motions 

made and delivered this morning. So, I'll take these up in 
order. 

The first motion is a motion in limine to exclude the 
Lorillard Tobacco Company's disposal records. 

I'll hear you briefly. 

MR. MANSFIELD: Good morning, your Honor. 

Your Honor, I am mindful of your preliminary ruling 
yesterday, but I would ask the court to focus on the 
following: These are — what Tab C here is are some 

contemporaneous records of construction of documents in the 
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1990s pursuant to a standard corporate document retention 
program. 

There is no document in this record, none on the list 
of 500, none anywhere else, which indicates that Lorillard is 
guilty of destroying documents of the nature and kind that 
have anything to do with the conspiracy alleged in this case. 

In fact, the sworn response in Minnesota, the sworn 
response, is that in reviewing all of the documents, Lorillard 
knows of no instance in which the sole or only copy of the 
final version of these documents was destroyed. 

So, what's happening here, — and these, again, are 
1990 documents. 

1209 

1210 

THE COURT: I'll allow you to put that affidavit in. 

MR. MANSFIELD: — the affidavit is — 

THE COURT: That Minnesota affidavit, you can put it 
in evidence. 

MR. MANSFIELD: But, your Honor, what was here is, 
under 403 is, this becomes some indication for the jury that 
Lorillard engaged in some kind of destruction. 

THE COURT: I don't think that's so. I'm allowing 

you to put in evidence your standard destruction policy. 

MR. MANSFIELD: But otherwise, the 1990 documents do 

come in? 

THE COURT: Yes. 

And you can put in that affidavit. 

Anything further on that motion? 

MR. MANSFIELD: No, your Honor. 

THE COURT: All right. Decided. Granted in part, 
denied in part. 

Next, I have a motion with respect to the Hanson 
documents. 

Now, I have — delivered this morning — a large mass 
of documents from Orrick. Most of them seem to be internal 
documents. 

MR. BICKS: Your Honor, what we have done is, 
presented the court the internal documents — 

THE COURT: I don't want any internal documents on 

1210 

1211 

Hanson's expert opinion. He's only testifying to what's in 
the public domain. I don't care what they were doing hiding 
things. That's for another day. Hanson is dealing with the 
public documents, not the private ones. 

MR. BICKS: Fair enough, your Honor. 

THE COURT: Do you have any documents that you want 
to present to me in this package that you need a ruling on? 

MR. BICKS: The view of the plaintiffs, your Honor, 
is that — 

THE COURT: Excuse me. 

Do you have a document that you want a ruling on? 

MR. BICKS: Well, your Honor, for example, the Lee 
document that the court is familiar with, where Dr. Lee — 

THE COURT: Lee's documents were internal documents 
for BAT and for other companies. 

MR. BICKS: Yes. 

THE COURT: They were not in the public domain. I 

don't want Lee's documents. 

What other documents do you want a ruling on? 

MR. BICKS: The document right in front of your Honor 
is the B&W question-and-answer book. 

THE COURT: That document is already before the jury 
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23 on another point. I don't want Hanson to use it, because 

24 there's no indication that that was used publicly. 

25 It's not like a case where you have a 
page 1211 
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1 question-and-answer document given to people who are on the 

2 telephone, on a hot line, where, in effect, you are saying, if 

3 you get a call from the public, this is the way you answer 

4 it. That's not what we have here. 

5 MR. KRAUS: On behalf of R.J. Reynolds — 

6 THE COURT: Excuse me, I don't want to hear from you 

7 at the moment, because I'm hearing from the plaintiff. 

8 MR. BICKS: Your Honor, the preamble to this document 

9 suggests that this document is to be used and communicated to 

10 the public. 

11 THE COURT: That, I disagree with you. We went over 

12 that yesterday. 

13 All right. The motion of Orrick is denied. 

14 You'll follow my directions on how Hanson is to be 

15 questioned. 

16 MR. WAGNER: Your Honor, in connection with that, 

17 counsel for the plaintiffs have submitted that letter with 

18 that Law Review article as of Friday, December 7, concerning 

19 the scope of Professor Hanson's testimony, which we believe 

20 differs materially from your Honor's November 30 order. 

21 THE COURT: I don't agree with you. Counsel for the 

22 plaintiff has now had specific directions from me on how to 

23 proceed with Dr. Hanson. If we have variations. I'll deal 

24 with it. 

25 Your motion is denied, 
page 1212 

page 1213 

1 We now have before us a motion with respect to Victor 

2 Crawford's 60 Minutes interview. I don't want the Crawford 

3 interview. I mean, this is highly prejudicial. 

4 Why do we want this? Isn't this a dying man? 

5 MR. FINK: Your Honor, with respect, Mr. Crawford did 

6 die, your Honor, in 1996, from cancer. 

7 The statements that he made were statements against 

8 interest. He admitted that he had lied about addiction, he 

9 admitted that he had used studies to try to prove points where 

10 they didn't prove those points, and in so doing, he submitted 

11 himself to civil liability. These are statements against 

12 interest within the exception to the hearsay rule. 

13 THE COURT: First, I doubt if it's an exception to 

14 the hearsay rule, given these circumstances. 

15 Second, under Rule 403, it's so highly prejudicial 

16 that it just won't come in. It will distort the whole case. 

17 Denied. 

18 I now have before me questions with respect to the 

19 designations and counterdesignations of Colucci. The 

20 defendants are apparently rearguing. I'll hear you, and we'll 

21 deal with the specific pages you want to reargue about. 


22 

MR. 

KRAUS : 

Your Honor, when we went back, your 

23 

Honor — 



24 

THE 

COURT: 

Just direct me to the pages. 

25 

MR. 

KRAUS : 

Your Honor, at pages 306 through 332, 

page 

1213 



page 

1214 



1 

plaintiffs' 

counsel 

asked a series of questions to 

2 

Dr. Colucci 

— 


3 

THE 

COURT: 

306? 

4 

MR. 

KRAUS : 

306 through 332. Those questions quote 
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specifically from a document that your Honor has already ruled 
was inadmissible. 

THE COURT: I know. But the jury doesn't know what 
they quoted from. They just presented a statement. Do you 
agree? 

MR. KRAUS: Your Honor, the point is, they are going 
to get into the substance of a document that your Honor has 
already ruled — 

THE COURT: They have given a statement and say, do 

you agree with it? That's his then-present testimony. I 
don't see that's objectionable. 

MR. KRAUS: I understand your Honor's ruling. We 
disagree, but I understand your Honor's ruling. 

THE COURT: Okay. What's the next point? 

MR. KRAUS: Your Honor, on page 120, and we all 
noticed this as we compared your Honor's rulings, — 

THE COURT: Do I have that here? 

MR. KRAUS: I can give you a copy of it, your Honor. 
THE COURT: Would you? 

MR. KRAUS: It was not attached to my letter, because 
we didn't realize it until this morning. 

1214 

1215 

— there's a specific reference to the Prime Time 
Live program. 

THE COURT: Okay. Let's take that out. 

MR. KRAUS: At the top of the page. 

THE COURT: If I allowed that in, it's by mistake. 

Lines 1 through 6 are out on page 120. 

Anything else? 

MR. KRAUS: Yes, your Honor. One or two more 
examples of that. 

THE COURT: Okay. 

MR. KRAUS: On page 158, there's a specific reference 
to a discussion with Mr. Donaldson, who was, of course, the 
interviewer on Prime Time Live. And it's up on the left-hand 
side of the page, your Honor. 

THE COURT: Well, lines 1 through 4 can come in. 

But lines 5 through 14 will be omitted. 

MR. KRAUS: Thank you, your Honor. 

Just one more, your Honor, I think. 

Page 533, your Honor, you allowed in a question as to 
which there was an instruction not to answer on privilege 
grounds, and then the question was never answered, and we 
assume that was a mistake. 

THE COURT: Where is this one? 

MR. KRAUS: Page 533, on the lower left-hand side of 

the page. 

1215 

1216 

THE COURT: Yes. Strike lines 8 through 22, page 
533, please. 

MR. KRAUS: That's all I have, your Honor, on that. 
THE COURT: Okay. 

All right. The motion is granted in part and denied 

in part. 

I think that clears up all the motions we have, 
right; Correct? 

MR. BERNICK: I didn't want to disturb that. 

THE COURT: All right. 

(Recess.) 

MR. WESTBROOK: Your Honor, we have one item. It may 
work out as we go along. 
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We have asked defense counsel, on a couple of 
occasions now, to give us more realistic lists of their 
witnesses. I think they have twenty-eight experts and some 
other number of individuals. We know they are not going to 
call anywhere near that number. They know that. And we 
expect that they may need witnesses as early as Monday, and we 
really are getting to where we need the order, just a general 
list of who they are going to call. 

THE COURT: I think that's fair. 

MR. BERNICK: It's with some irony, I repeatedly 
asked the court to direct that we get, from the outset of the 
case, a list of witnesses, realistic, and the order in which 
1216 
1217 

they were to be called. I raised that three times, and each 
time, it was opposed by the trust. We never got any such list 
from the trust. 

THE COURT: You got everything the court could give 

you. Why can't you give them what they ask for? 

MR. BERNICK: Closer towards the end of the week, we 
would be able to, when — this was raised yesterday or the day 
before — when the later witnesses in the trust's case were 
going to be addressing industry conduct. It is industry 
conduct that's the principal driver for our uncertainty about 
whom to call. It depends on what they place at issue. I have 
not gotten an answer to that, either. 

If, by the end of the day today, we know exactly what 
issues they are going to place before the jury on industry 
conduct, we can give them that kind of list. 

THE COURT: All right. Do the best you can. I know 

you are not going to try to put them at a disadvantage for 
tactical reasons. 

Now, I need to have requests to charge. I have begun 
to work on the charge. When will you get them to me? 

MR. MANSFIELD: When does the court want us to submit 


them? 


THE COURT: I think, in view of everybody's burdens, 
— I know you are working day and night — would it be 
possible to get them here this week without undue strain? How 

1217 

1218 


about Monday? 

MR. WESTBROOK: We think we can do that, as well, 
your Honor. 

THE COURT: Okay. 

MR. BERNICK: Is there something else your Honor 
wanted to raise? 


THE COURT: No. 

I take it the defendants will all give me a joint 

charge? 

MR. BERNICK: Yes. 

There are two matters that I think will come up this 

morning. 

THE COURT: Excuse me. I want the charge not only to 
indicate the instructions, but also a charge sheet, which is 
very important in this case, since we have a number of causes 
of action. The statute-of-limitations problem is different 
with respect to some causes of action. And we have a temporal 
problem, that is, damages up to the date of trial, I suppose 
or whatever date the experts are going to use as a cutoff. 

And damages for the future. There may be other temporal 
problems that need to be resolved with respect to when the 
fraud ended or began or the like. We'll have to address all 
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23 of that. So, it's a fairly complex operation. 

24 MR. BERNICK: There are two matters I think we should 

25 take up in connection with this morning's proceeding, 
page 1218 

page 1219 

1 One relates to, or one set relates to, the first live 

2 witness, who will be Mr. Macchiarola. And the second, the 

3 documents that the trust intends to introduce, separate and 

4 apart from the testimony of Mr. Macchiarola. 

5 With regard to Mr. Macchiarola, there are two main 

6 issues. One, the court is already acquainted with. The court 

7 will recall that there was a reference made, in connection 

8 with the testimony of Dr. Burns, that the TEP criteria were 

9 approved by the court. You'll recall that. We made a motion 

10 following that testimony, and the court issued a curative 

11 instruction, because we believed the obvious problem being 

12 that the jury is being told, through that kind of testimony, 

13 that the matter, which is a matter that is very important for 

14 their decision, has already been resolved by a court. 

15 We are very sensitive to exactly the same problem in 

16 connection with Mr. Macchiarola in the following two 

17 respects: One, we believe it's inappropriate for there to be 

18 any kind of testimony that suggests that this court or that 

19 any court selected Mr. Macchiarola or other trustees, but 

20 particularly this court. 

21 Secondly, there shouldn't be any testimony to the 

22 effect that the trust's actions were court-supervised, again, 

23 because it tends to implicate the determination — 

24 THE COURT: I think that everybody understands that. 

25 MR. WESTBROOK: Your Honor, with respect to 

page 1219 

page 1220 

1 Mr. Macchiarola, now we do seek some guidance from the court, 

2 because we are not dealing with Dr. Burns as an expert. We're 

3 dealing with one of the people who does supervise and work on 

4 the trust matters. And as part of the factual story, I mean, 

5 other than he dropped in from Mars to tell the jury how he 

6 became a trustee, and each year the trust closes out its 

7 operations and submits various reports. Three go to 

8 plaintiff's counsel, trustees's counsel, three go to various 

9 places. It's part of a factual story. We're seeking guidance 

10 on how we can get that evidence in. 

11 THE COURT: Don't refer to the district court. 

12 Refer to the bankruptcy court. 

13 MR. WESTBROOK: We can do it that way, your Honor. 

14 MR. BERNICK: Again, that would then suggest to the 

15 jury that the conduct of the trust has been approved by the 

16 bankruptcy court. If they want to bring out that there are 

17 annual reports that were made that describe their operation,, 

18 we have no quarrel with that. The question is, whether they 

19 can then — 

20 THE COURT: If you want. I'll tell them that there's 

21 no approval of the reports. 

22 MR. BERNICK: Okay. 

23 With regard, then, to the second item, which is — 

24 beyond that, your Honor, there are some documents that 

25 apparently the trust intends to proffer this morning. I'm 
page 1220 

page 1221 

1 assuming that's after Mr. Macchiarola, or before? 

2 MR. WESTBROOK: That would be before. 

3 MR. BERNICK: These are timely. I apologize for 

4 bringing this up at the last moment. There's a problem of us 
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being notified of what they were. Apparently, the fax went 
out to an office in Manhattan that nobody is at anymore. We 
tried to resolve it, and I think we have resolved most of it. 

I think there are a couple that are outstanding. I think in 
the case of my client, there are only three documents. 

Document Number 1 is a memo, it's 18064. This is a 
document issued internally at BATCo. It's a BATCo internal 
document. There's no indication that it's ever been produced 
from anybody else's files. It's 18064. 

This contains the musings of a Dr. Greig or Mr. Greig 
with regard to nicotine. There's no statement that anything 
is to be concealed, to be withheld, any kind of action to be 
taken. It's not in furtherance of anything. It's simply his 
thoughts with regard to nicotine and the use of nicotine in 
cigarettes. We don't think it should come in pursuant to any 
kind of conspiracy, any more so than any internal document 
that reflects the particular views of a BATCo scientist. 

THE COURT: Let me see it. What's the purpose of 

this proffer? 

MR. WESTBROOK: Yes, your Honor. This is a document 
that you held up on admitting until we could link up the fact 
1221 
1222 

that BATCo was involved with the other companies. I think we 
have since done that. 

This is a document that's been admitted in the 
Minnesota AG trial, the Wiley trial, the document discusses. 
It's not musings, it's discussions of what this BATCo 
scientist thinks about nicotine, how nicotine gets to the 
brain. 

THE COURT: What's the date of it? 

MR. BERNICK: 1983. 

MR. WESTBROOK: Yes, your Honor. 

THE COURT: It shows what BATCo knew about nicotine 

in 1983. 


MR. BERNICK: Again, your Honor, if it's to be in 
furtherance of a conspiracy, there must be something about it 
that indicates some action to be taken. 

THE COURT: It shows — it's part of the conspiracy 
itself. They knew this, and they were keeping it from the 
public. However, I do want all reference to BATCo Florida 
tobacco litigation taken off of these documents. 

MR. WESTBROOK: Yes, your Honor. We leave the word 
"BATCo" to show the source. We take off the litigation 
reference. 


THE 

added to the 
MR. 

1222 

1223 

THE 

MR. 

MR. 

to anything. 

THE 

time? 


This is 


is . 


COURT: No. You can't have anything, 

document later. 

WESTBROOK: Added by the defendants. 


COURT: Whoever it was added by. 

WESTBROOK: We'll do that, your Honor. 

BERNICK: There's no evidence to link Colin Greig 

I don't believe there's a single document. 

COURT: Was he an employee of BATCo at this 


MR. BERNICK: An employee of BATCo. That's all he 


THE COURT: Excuse me. Admitted. 

MR. BERNICK: 43297. It's a Conference On Aerosol 
Physics of the B.A.T. Group. The problem with this document, 
this also was authored by BATCo. It was, however, in our 
files, as well. The difficulty with this document, this is 
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one of the documents we made reference to in our motion to 
require that foundation be established. 

THE COURT: May I see it, please. 

This is a 1973 document? 

MR. BERNICK: That's correct. 

THE COURT: Why do you need this? 

MR. WESTBROOK: Your Honor, this is a document from 
the Brown & Williamson research library, as the second page 
indicates. 

Your Honor will see, on page 1, there's a reference 
here in 1973 that it is certain that the risk of broncheal 
cancer is increased — 

1223 

1224 

THE COURT: 

date-stamp of Brown & 

MR. BERNICK: 


It has a 1974 


I'm going to allow this. 

Williamson. 

The problem with it, it's a technical 
subject matter. This is exactly the kind of document that 
ought to come in through a witness who can establish to the 
jury what in the world the study is all about. Otherwise, 
it's amendable to being misconstrued on health benefits. 

THE COURT: Do you have a witness who can explain 

it? 

MR. WESTBROOK: No, your Honor. The purpose of this 
document is not the aerosol conference, but the fact that 
Brown & Williamson had it in its laboratory in 1974. 

Reading from page one, the Introduction, it says: 
However, it is certain that the risk of bronchial cancer is 
increased if occupational exposure to asbestos is combined 
with cigarette smoking. 

MR. BERNICK: If that's the only thing that comes in 
through the document, no problem. 

THE COURT: Admitted for that purpose. 

MR. BERNICK: Last document is 121747. This is 
another BATCo document. You'll see this is now a conference 
with regard to environmental tobacco smoke. 

THE COURT: Why do you need this? 

MR. WESTBROOK: Yes, your Honor. This is a 1988 
document reporting on a conference between Philip Morris and 

1224 

1225 

BAT, at which Philip Morris and BAT note that their work on 
environmental tobacco smoke — which is another way to say 
workplace smoke — being restrictions. That's the basis on 
which they were imposing workplace-smoking restrictions. That 
their work was be coordinated by a joint effort of Lorillard, 
of Philip Morris, and being directed in the United States by 
the Tobacco Institute. Ties right in with the statement. 

I don't see how we can keep that out. 


THE COURT: 

It's credible. 

MR. BERNICK: 
THE COURT: 


This is environment. 

They are working together on the whole 
smoking problem. If you want to. I'll tell the jury, when 
it's offered, that environmental smoke is not an issue. 

That's not why this document is being offered. 

MR. BERNICK: Fine, your Honor. 

MR. WESTBROOK: Except to the fact that 
"environmental tobacco smoke" is another word for "workplace 
smoking restrictions." 

THE COURT: There's nothing in the document that 
suggests that. 

Who else? 

MR. STEIN: Adam Stein. I would like to return to 
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Exhibit 18064, if plaintiffs are putting it in for the state 
of knowledge of nicotine at the time. There are other 
statements in the document which do not relate to that, which 

1225 

1226 

should be redacted, your Honor, in particular at the very end 
of the document, the last statement, which I'll hand up now. 
THE COURT: Thank you. 

All right. This is included, but without the 
summary. Under 403, that's highly prejudicial. 

MR. STEIN: Thank you, your Honor. 

MR. WESTBROOK: Your Honor, the summary explains 
their motive as to why they were keeping this from people. 

THE COURT: I know. But it's stated in entirely 

inflammatory terms. I know it would be delightful to have it 
in your summation. You're not going to have it from this 
document. 

Next. 

MR. LOMBARDI: Your Honor, for Philip Morris, 
Plaintiff's Exhibit 11397 is another environmental 
cigarette-smoke document. It relates to research proposals 
that the companies are talking about doing. 

THE COURT: What is the reason for the plaintiffs' 

requiring that? 

MR. WESTBROOK: Yes, your Honor. 

This document discusses a meeting among various 
individuals on research proposals. And on page 3, your Honor, 
the document discusses how the lawyers suggest — 

THE COURT: Yes. It comes in on the conspiracy. 

MR. LOMBARDI: Your Honor, is it possible to remove 

1226 

1227 

the references to the research itself from the document? 

THE COURT: If you ask for it when it's introduced. 
I'll give the jury the same kind of instruction already 
adverted to; that is, this is not an environmental-smoke case. 

MR. SCHROEDER: Tom Schroeder. We had a couple of 
things brought to our attention that are new. 

THE COURT: Excuse me, I have a jury waiting. I 
can't keep my jury waiting. I come in at 9:00 for these 
things and I get these last-minute applications. I cannot 
keep the jury waiting. I'll see you at the next break. 

Bring in the jury, please. 

(Jury present.) 

THE COURT: Good morning, everybody. 

All right. Proceed, please. 

MR. WESTBROOK: Thank you, your Honor. 

Your Honor, we have a number of documents to admit 
into evidence and to publish portions of those to the jury. 

First is Plaintiff's Exhibit 21747, which is entitled 
"Notes on a special meeting of the UK industry on 
environmental tobacco smoke, London, February 17, 1988." 

THE COURT: Now, excuse me, ladies and gentlemen of 
the jury. I caution you, this is not an environmental-smoke 
case. But the document is coming in for other purposes, to 
show relationships — if you wish to accept it for that 
purpose — among the various parties. 

1227 

1228 

MR. WESTBROOK: Indicating, among the attendees. 

Dr. Gaisch of Philip Morris, and Dr. Boyse of BAT. 

"Summary: Philip Morris presented to the UK industry 

their global strategy on environmental tobacco smoke. In 
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every major international area (USA, Europe, Australia, Far 
East, South America, Central America and Spain), they are 
proposing to key countries to set up a team of scientists 
organized by one national coordinating scientist and American 
lawyers, to review scientific literature or carry out work on 
ETS to keep the controversy alive. 

"Dr. Gaisch said that their strategy on ETS had been 
established in the USA at a meeting between Philip Morris and 
Covington and Burling, the lawyers acting for the Tobacco 
Institute of the USA. The Philip Morris philosophies of the 
ETS was presented. This appeared to revolve around the 
selection, in all possible countries, of a group of scientists 
either to critically review the scientific literature on ETS 
to maintain controversy, or to carry out research on ETS. In 
each country, a group of scientists would be carefully 
selected and organized by a national coordinating scientist. 

"David James presented the approach of the U.S. 
lawyers, and said that he believed their function is to — 
their function to be to act as intermediaries between the 
consultants and industry, and also to indicate 'the 
sensitivity' on ETS research. He was not prepared to 
1228 
1229 

elaborate on these areas of sensitivity or on the stage at 
which any filtering process would be carried out. 

"Philip Morris then expected the group of 
scientists" — 

THE COURT: Excuse me. Turn off that machine. Take 

it off. 

I told — 

MR. WESTBROOK: I see what you are referring to. 

THE COURT: I want the material at the bottom taken 

out. 

The jury will ignore it. 

MR. WESTBROOK: Paragraph 9: "Philip Morris then 
expected the group of scientists to operate within the 
confines of decisions taken by Philip Morris scientists to 
determine the general direction of research, which apparently 
would then be filtered by lawyers to eliminate areas of 
sensitivity." 

Paragraph 10: "Their idea is that the groups of 
scientists should be able to produce research or stimulate 
controversy in such a way that public-affairs people in the 
relevant countries would be able to make use of or market the 
information. The scientists would not necessarily be expected 
to act as spokesmen for the industry, but could be, if they 
were prepared to do so." 

Paragraph 15: "Although the industry is in great 

1229 

1230 

need of concerted effort and action in the ETS area, the 
detailed strategy of Philip Morris leaves something to be 
desired. The excessive involvement of external lawyers at 
this very basic scientific level is questionable and this 
group at least is likely to frighten off a number of 
scientists who might otherwise be prepared to talk to the 
industry. Also, the rather oblique initial approach may 
appear to be somewhat less than honest to many scientists. In 
the past, the industry (at least in the U.S., UK) has had no 
difficulty approaching scientists directly. The idea of 
setting up a special group of consultants coordinated by one 
national coordinating scientist is also rather likely to 
frighten away scientists who would justifiably not wish to be 
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associated with the industry in this rather structured way, or 
who would not wish to be part of what will inevitably be seen 
to be a pro-industry group but who would be prepared the carry 
out exactly the same activity on an individual and, therefore, 
less compromising basis. It must be appreciated that Philip 
Morris are putting vast amounts of funding into these 
projects, not only in directly funding a large number of 
research projects all over the world, but in attempting to 
coordinate and pay so many scientists on an internal basis to 
keep the ETS controversy alive." 

(Continued on next page.) 

1230 

1231 

MR. WESTBROOK: Next is Plaintiffs' 38448. 

MR. WAGNER: Was this was a document we agreed to 

look at over the lunch hour? 

THE COURT: I'll look at it. 

MR. WAGNER: It's never been listed before the 

case. We would like an opportunity to address it. 

THE COURT: You could hold off. It's not critical 

to come in at this moment. 

MR. WESTBROOK: Yes, sir, we will, your Honor. 

The next is 18064. Entitled "Structuring the 
Creativity Group," thoughts by C. Craig, R & D Southampton, 
marketing scenario. Before starting on any future scenario, 
let us look at what we are currently selling and where and how 
it has developed. 

A cigarette as a drug administration system for 
public use has very, very significant advantages. 

Number one, speed. Within ten seconds of starting to 
smoke, nicotine is available in the brain. Before this, 
impact is available giving an instantaneous catch or hit, 
signifying to the user that the cigarette is active. Flavor, 
also, is immediately perceivable to add to the sensation. 

Other drugs such as marijuana, amphetamines and 
alcohol are slower and may be mood dependent. 

Page 2. Cost. The unit cost of a ten minute high 
from tobacco is, in UK terms, about six pence, approximately 
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nine and a half U.S. cents, although much lower elsewhere. 

The future? Thus, we have an emerging picture of a 
fast, highly pharmacologically effective and cheap drug, 
tobacco, which also confers flavor and manual and oral 
satisfaction to the user. There are other things about 
tobacco though. It is legal, as in alcohol but not marijuana 
and LSD, and the articles themselves are eminently portable. 

It can be used freely in public places in most countries. So, 
all in all, it is a relatively cheap and efficient delivery 
system, legal, and easily usable. . 

Next is Plaintiffs' 473. Memorandum from Mr. Pepples 
to Mr. McCarty, dated September 29th, 1978. 

Attached is a statement by Bill Shinn concerning the 
value of Council for Tobacco Research. Bill mentions two 
aspect of particular value in CTR. One, the direct legal 
protection derived by Brown & Williamson and, two, the 
political and public relations advantage accruing to the 
industry. 

The point here is the value of having CTR doing work 
in a non-directed and independent fashion as contrasted with 
work either in-house or under DB&W contract which, if it goes 
wrong, can become the smoking pistol. You may also want to 
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23 refer to the note of February 11th, 1977, to you and 

24 Dr. Hughes on this subject. A copy is attached to this 

25 memorandum, 
page 1232 

page 1233 

1 It is pointed out there that CTR provides a yardstick 

2 by which to measure and challenge the claims made against us 

3 on the basis of other research reports. Furthermore, the mere 

4 fact that CTR now has over two decades and 46 million worth of 

5 experience behind it, shows that there is a real controversy 

6 here and that the industry is in it for the long haul, at 

7 least until real answers are found to take the place of 

8 Hammond's statistical guesswork. 

9 The history of staying power and steadiness 

10 encourages good scientists to respond favorably to the 

11 industry when we ask them to tackle long-term tough 

12 assignments. A corollary is without CTR, the government and 

13 the American Cancer Society would be the only game in town. 

14 In that situation, the strong minded scientists willing to 

15 deviate from the party line of the Mary Laskers of this world 

16 would have no place to go. As long as there is a CTR, they 

17 can and do have some place to bring their applications. 

18 Next is Plaintiffs' 13795 dated March 28th, 1973. 

19 Dr. Robert Hockett, CTR. Bob, I have rated industry relevance 

20 to projects discussed at the recent SAB meeting. These 

21 ratings are given informally and only represent my idea of 

22 which ones might have greatest benefit to the industry. Use 

23 them for what you think they might be worth and throw the 

24 paper away. Signed H. Wake. 

25 That concludes the published document this morning, 

page 1233 
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1 I would like to formally move into evidence the documents we 

2 used yesterday that were used with our witnesses. I don't 

3 think we formally moved those documents into evidence 

4 yesterday, documents used with Dr. Wigand, read throughout the 

5 day. 

6 THE COURT: Admitted. 

7 (So marked.) 

8 MR. WESTBROOK: At this time we call trustee Frank 

9 Macchiarola to the stand. Mr. Migliori will do the 


10 

examination. 


11 

F R 

A N 

K MACCHIAROLA, 


12 



having been duly sworn, was examined and 

13 



testified as follows: 


14 



THE COURT: Give your name, spell 

it, please. 

15 



THE WITNESS: My name is Frank Macchiarola, 

16 

M A 

C C 

H I A R 0 L A. 


17 

DIRECT 

EXAMINATION 


18 

BY MR. 

MIGLIORI: 


19 

Q. 

Where are you from, sir? 


20 

A. 

I' 

ve lived and worked in Brooklyn or worked in Brooklyn 

21 

for 

all 

o f my life. 


22 

Q. 

What is your current position with the 

Manville Trust? 

23 

A. 

I ' 

m a trustee of the Manville Trust. 


24 

Q. 

How long have you been a trustee? 


25 

A. 

I 

was appointed in December, 1991 and 

took office in 

page 
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1 

January 

of 1992. 



2 Q. Would you provide for the jury a description of your 

3 educational background? 

4 A. I went to school here in Brooklyn, elementary and high 
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5 school. I went to Saint Francis College, graduated in 1962. 

6 From there I went to Columbia University and graduated from 

7 the law school in 1965. From there I went to the Columbia 

8 University graduate faculty, received a Ph.D. in political 

9 science in 1970. 

10 Q. What did you do after receiving your Ph.D. in 1970? 

11 A. I served as assistant professor, associate professor and 

12 full professor at the City University Graduate Center as well 

13 as at Baruch College. I served as a professor at Columbia 

14 University, graduate school of business, served as assistant 

15 vice-president at Columbia. I've also served as professor of 

16 law and dean of the law school of Yeshiva University, Benjamin 

17 Cardoza School of Law, served also on the faculty at Yeshiva 

18 College as a professor of political science. I also served 

19 from 1978 to 1983 as the chancellor of the New York City 

20 public school system. From there I went to the New York City 

21 Partnership, served as president and chief executive officer 

22 of the New York City Partnership from 1983 to 1988. In 1988 I 

23 went to Columbia again, where I served as professor and then 

24 in 1991 went to Cardoza as dean. In 1996 I returned home to 

25 Saint Francis College where I'm now professor and president of 
page 1235 

page 1236 

1 the college. 

2 Q. Would you tell us a Little more about your role as 

3 chancellor of the New York City schools? 

4 A. New York City school system is the largest public school 

5 system in the city. It includes all five boroughs. We 

6 supervise about 100,000 teachers. There are about a million 

7 school children in the New York City school system and 1,000 

8 schools. We run the educational program from kindergarten 

9 through the high schools. 

10 My job as chancellor is the chief education officer 

11 of the school system and also serve as chief executive officer 

12 of the school system which means I am in charge of all the 

13 functions at the board, what it does from construction to 

14 teaching. All that is under the school system as chancellor. 

15 I report to the Board of Education — I did report to the 

16 Board of Education. 

17 Q. What period of time was that? 

18 A. From 1978 to 1983 I served for five years, five year term 

19 in the school system. 

20 Q. That was under Mayor Koch? 

21 A. Under Mayor Koch. 

22 Q. After you left there you went to the New York City 

23 Partnership. What was that? 

24 A. The New York City Partnership is an organization of 

25 business leaders and community leaders, includes the 
page 1236 

page 1237 

1 presidents of the major universities and the City University, 

2 Columbia, NYU. The focus here is for the private sector to 

3 work with the business community, with the public in a number 

4 of projects. Partnership did the joint school program, 

5 corporate program, summer jobs program, partnership, built 

6 housing. While I was in charge built 5,000 units of 

7 affordable housing. We did Crime Stoppers program, began that 

8 program in New York City. We did a number of other projects 

9 like on loan executives helping the Transit Authority, helping 

10 the New York City school system with executives from industry 

11 who would work with these organizations. 

12 Q. From there you left Partnership to go to teach at 

13 Columbia University? 
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A. That's correct. I became a professor at the business 
school, became president of the Academy of Political Science 
which publishes the Political Science Quarterly, the oldest 
science journal in America founded in 1888. I had the joint 
responsibility there. I directed a number of programs at 
Columbia, including the collaboration with the — we got 
business students to work in the Harlem community, to work in 
programs of education. I headed that program at the 
university. 

Q. You went on to Benjamin Cardoza Law School where you 
served as that school's dean; is that correct? 

A. That's correct. 

1237 

1238 

Q. After Cardoza Law School you returned to your alma mater 
here on Remsen Street, St. Francis? 

A. That's correct. 

Q. You're presently the president of Saint Francis College? 
A. That's correct. 

Q. How long have you held that position? 

A. Since 1996. I took office July 1st, 1996. 

Q. Do you serve on any other boards or trusts today? 

A. I do. I serve on a number of educational boards. I just 
left the board of St. Joseph's College. I also served on the 
board of Savarian High School in Brooklyn, Zager High School 
in Manhattan. I did serve on the board of Polyprep High 
School, also here in Brooklyn and on Nazareth High School also 
in Brooklyn. I also served as the chairman of the Higher 
Education Services Corporation as appointed by Governor Potaki 
to that board. That board supervises the student loan program 
in higher education assistance programs of the State of New 
York. 

I've also served on the New York City Charter 
Commission for two terms. I chaired the New York City 
Districting Commission which reapportioned the City Council 
lines, served also and drew the congressional lines here in 
New York State when the legislature was unable to do it. I 
served on the board of the Brooklyn Children's Museum. I 
serve on a number of other boards including the board of Day 
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Top Village which is a service which is done for addicted 
youth dealing with drug programs, other programs. 

Q. Aside from your role as trustee for the Manville Trust, 
have you ever been involved in issues concerning asbestos? 

A. The one issue that I was involved in, it came to mind 
recently in terms of my own thoughts on it was in 1979 when I 
was chancellor, I had been chancellor for a very short period 
of time, the director of school buildings came to me, 
indicated that we had a major problem in the schools caused by 
water damage done to our roofs which were leaking and through 
the sides of the building leaking. We had gone through fiscal 
crisis here in New York. 

During that time deferred maintenance occurred. A 
lot of our school buildings as they are today were in 
conditions that were not appropriate. The result of that was 
that in order — it had dislodged asbestos which was all over 
the school, something we weren't aware of. We did not have 
any surveys of this. We just knew that there was asbestos 
damage that may have occurred, may have gone on television to 
tell people not to worry about it. If it's frizzy, worry, but 
if it's not, it's okay. 

We began a program of asbestos removal, program of 
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asbestos containment, a program of surveying our schools to 
make sure that asbestos was not in more places than we thought 
it would be. That process of removal actually occurs now as a 

1239 
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matter of course, any time any work is done in the schools. 

We also produced a documentary on that. We got some 
consultants from Yale University's school, either School of 
Public Health or one of the schools at Yale to work with us on 
the film that was done. That film became the basis of a 
training film sent to all other school systems that wanted 
it. We were the first large city to have that problem and we 
made that available to others. 

Q. With respect to the Manville Trust, how did you first 
learn about the Manville Trust? 

A. I first read about the Manville Trust, I was president of 
the Partnership at the time and heard about it when a 
representative of Russell Reynolds, I think was the firm, the 
search firm retained when the Trust was organized, came to me 
and asked for a meeting, then came to me, had a conversation 
about my becoming the president of the Trust. 

At that point they weren't sure whether the Trust was 
going to be relocated in New York or Washington. The Trust is 
incorporated in New York but that wasn't where the Trust was 
ultimately set up. 

When I discovered, we determined it looked like it 
was going to Washington, I decided — I don't like to leave 
Brooklyn. That was not something I wanted to do. So, I 
declined to go further in the application process. 

Q. Now you're a trustee? 

1240 
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A. That's correct. 

Q. What's the difference between the executive director and 
the trustee? 

A. The position of executive director, president, is an 
operating position. It's a five day a week responsibility, 
supervise the staff. You make sure all the work of the 
organization is done. You basically are the day-to-day 
executive in charge of the work of the program. 

The Trust — the trustees are supervisory in some 
respect, but not there all the time. Their job is to set 
policy, to ensure the organization fulfills the Trust's 
mission. 

Q. Who first approached you about becoming a trustee? 

A. I was approached by an attorney here in New York. I was 
at that time dean of the law school. The attorney was Leon 
Silverman. He was the representative for — Court appointed 
representatives for the future, I believe was the title he 
had. He asked whether I would have an interest in being 
involved, in being a trustee. We had a discussion and I 
basically said let me think about it. After a while I called 
and said sure, this sounds like something I might be able to 
do. 

Q. Why did you choose to become a trustee? 

A. I think you divide your things, what your time is. I try 
to get involved. My general inclination to his do things when 

1241 
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people call. There were, I think, two things that make me 
feel this was important. One was the process of retaining 
clients had been brought to a halt, the Trust itself, this was 
a matter of common knowledge, the Trust itself had run out of 
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money and the Court had appointed a special master who 

6 actually had been my old professor. He came back and reported 

7 on the insolvency of the Trust. There was a need to create a 

8 mechanism that would work. That sense is important to me, 

9 things that work. I like to deal with that. 

10 The other reason, an important reason for me, it 

11 involved people that I felt I could identify with. We're 

12 talking here about victims of asbestos disease. The largest 

13 facility for that, at least I understood that to be the 

14 largest facility was the in the Navy Yard. My father worked 

15 there as a laborer. My father-in-law worked at the Todd 

16 Shipyards adjacent to the shipyard. My uncles worked in the 

17 Navy Yard. These were victims I felt I could identify with, 

18 that people I could help, try to see it in those terms. So, 

19 it was something that I thought I would want to do. 

20 Q. In general terms, can you describe for the jury what a 

21 Trust is? 

22 A. This is in my subject area in a sense. A Trust is an 

23 organization, the structure of which is defined by its 

24 purposes. So, if I wanted to establish an entity to advance 

25 any purpose you would have, it could be a family Trust or 
page 1242 
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1 something as large as the Manville Trust, you create an entity 

2 and you appoint trustees. The job of the trustees is to be 

3 faithful to the mission of the Trust, then to make sure the 

4 Trust serves the beneficiaries, those parties for whom the 

5 benefit of the Trust has been provided. 

6 This is different from a business organization in 

7 that a business organization is generally run by directors. 

8 The fiduciary obligation is not as strictly defined, the 

9 trustee has a higher level of responsibility. A corporate 

10 director serves generally a business purpose which is more 

11 broadly defined. Any business that's incorporated today is 

12 incorporated for the purposes of doing business, not generally 

13 speaking specific. You could run an automobile business, a 

14 manufacturing business, a paint shop all under one 

15 organization. The corporate organization fulfills 

16 responsibilities to its shareholders, stake holders who 

17 generally buy into that corporation, generally the model. 

18 So, the difference is the higher duty for trustees 

19 and the difference is for a stronger focus on responsibility. 

20 Q. Given that general definition of a Trust, how would you 

21 describe what the Manville Trust is? 

22 A. The Manville Trust was set up to protect the interests of 

23 what's defined as beneficiaries. That's a very elusive 

24 concept, who are the beneficiaries. But the Manville Trust's 

25 structure was a structure that separated the trustees from the 
page 1243 
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1 prior company. Prior company, Johns Manville, was selling 

2 asbestos and was defending lawsuits. When the Manville Trust 

3 was created, the company was set aside. In fact, the company 

4 ceased in that form. The Manville Trust stood apart for the 

5 purposes of paying claims to people who were made sick by 

6 asbestos. 

7 Q. Does the Trust have anything to do whatsoever with the 

8 company, the Johns Manville Corporation that filed bankruptcy? 

9 A. No. 

10 Q. During opening arguments, the jury saw this chart. Are 

11 you familiar with these characters? 

12 A. Yes, I am familiar with these characters. 

13 Q. Who are they? 
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A. Robert Falise is the managing trustee. We have chosen 
him to be the chairman, basically the chairman of our board. 
His experience is in the field of business and law. He has 
served a number of positions, corporate positions as a 
corporate attorney. He also has served as a corporate 
executive. Before that he did service for the United States 
Civil Rights Commission, then came to work for us. He also 
was in the military. 

Louis Klein is an investment banker. His particular 
skills are in making money. He may have done pretty well 
doing that. He tends to understand and know well what balance 
sheets look like, what investment policies should be about, 

1244 

1245 

special contributions have been in that area. 

The gentleman on the right to the bottom, Mr. Markey 
was a trial judge in California. He tried many asbestos cases 
and he also served as an acting Supreme Court Justice in 
California for a short spell. He was also the counsel to the 
University of Southern California and is a senior trustee in 
terms of service on our board. 

The character on the upper right-hand column is yours 

truly. 

Q. These are the current trustees of the Manville Trust, 
correct? 

A. Yes, they are. 

Q. How often do you meet? 

A. We meet on a regularly scheduled basis at least once a 
month. Then on special occasions when there's a need for a 
meeting, we will meet on an as-needs basis. For example, if I 
weren't here today I would probably be at a meeting, special 
meeting of the board. 

The trustees also can meet by telephone although our 
own preference is to meet face-to-face. 

Q. When you meet face-to-face, typically where do you meet? 
A. We meet here in New York City. 

Q. This is a New York Trust, correct? 

A. That is correct. We are incorporated under the laws of 
New York City — 

1245 
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THE COURT: New York State. 

THE WITNESS: New York State, I'm sorry. 

A. (Continuing) Occasionally, we will meet in Fairfax, 
Virginia, which is where the claims facility is located. 

Q. Typically, what kind of issues are raised at your 
meetings with the trustees? 

A. I could divide that basically in two ways — maybe 
three. 

One way, one topic is the processing of our claims, 
questions that arise with relation to that, the number where 
they are, what category they're in, what's happening with them 
in terms of payments. Are there any special issues that we 
face? Are there any glitches that occurred? 

The questions are around the operation. 

A second set of topics will be around the assets of 
the Trust. The Trust has over two billion dollars worth of 
funds which are used for the payment of claims and the primary 
purpose of the funds is that we not — that we spend them 
wisely; that we allow our investment decisions to permit the 
Trust's assets to grow. We try to complete the obligation. 
Presently the Trust is only paying ten cents on the dollar for 
the claims that come to it and so our hope is that we can grow 
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23 that number so that a claimant who might be entitled to 

24 $50,000 for an asbestos injury would be able to get more than 

25 the $5,000 that that claimant presently gets, 
page 1246 
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1 So, the preservation, enhancement of our Trust assets 

2 is always a topic of discussion with us. 

3 As I said there's a third. Those are usually unusual 

4 cases. The Trust has been trying to sell its assets in the 

5 Manville Company, the new Manville Company that was created. 

6 One of the things that was given to the Trust at the time of 

7 bankruptcy was a substantial interest in the new Johns 

8 Manville Company. What we've tried to do is to monetize that, 

9 reduce it to cash value, basically shed the Manville from what 

10 we own so that we can have a better policy, a better 

11 investment policy that avoids risk. If you have too much 

12 investment in one entity, there's risk involved. Our 

13 responsibility as trustees is to eliminate risk. We're trying 

14 to do that. 

15 That would be a topic that might come up. We were 

16 engaged in a number of negotiations up until Friday to sell 

17 our interest, we own 80 percent of it. That has been a very 

18 lively topic of discussion for us. That's negotiations going 

19 up and down at present. 

20 Q. Are there any major differences between the Manville 

21 Trust and other trusts on which you sit? 

22 A. The major difference is that this Trust was created by 

23 bankruptcy; therefore, there is a level of responsibility we 

24 have that means we file reports with the Court on a quarterly 

25 basis and an accounting with the Court at the end of the 
page 1247 
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1 year. To some extent there is that difference. 

2 It's also much more complex than most other trusts, 

3 organizations, entities I serve on. You know the purpose, 

4 you're running a school, running a drug facility. You can put 

5 your hands around it. This is a Little more difficult for us 

6 to put our hands around. You have hundreds of thousands of 

7 claims that are being filed. What that number will ultimately 

8 be has not been determined. Asbestos is a disease that stays 

9 with you. You don't rid yourself of the disease. Who the 

10 beneficiaries are is somewhat much more vague for us to know. 

11 I think it's a complex issue. 

12 We also have a drop dead date, supposed to end work 

13 by 2049. Someone else will be ending the work, but that also 

14 is a little bit different than most Trust entities, most 

15 entities where the Trust responsibilities that I'm familiar 

16 with. 

17 Q. You discussed, mentioned a few times beneficiaries. Can 

18 you help us understand who the beneficiaries are of the 

19 Manville Trust? 

20 A. I'm going to give you my simple definition. That's how I 

21 think about it, simply. People can give you a more 

22 complicated one and there are people that could do that, but 

23 to my mind there are three types of beneficiaries. 

24 The first beneficiary is a claimant, a real person 

25 with a disease that knows it and brings that claim to us. You 
page 1248 
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1 could figure it out exactly who that person is. 

2 The second beneficiary is someone who you don't 

3 know. The person may have contracted the disease, doesn't 

4 know it. That person's disease may not yet show up. That 
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person may not yet have the disease. Asbestos is a substance 

6 around that may contaminate people who today don't have it and 

7 those people may not yet have found a way of bringing that 

8 claim to the Manville Trust. So, there's no immediate duty to 

9 that person although there's an obligation. That's a second 

10 type of beneficiary. 

11 We usually use the shorthand futures, there are 

12 futures, future claimants. 

13 The third category what I would describe as 

14 incidental beneficiaries. They are people that have been 

15 damaged by asbestos. They brought claims but they didn't sue 

16 Johns Manville's asbestos. They sued for someone else's 

17 asbestos, but when the Court decided who should pay, Johns 

18 Manville, the company, was found to have done damage. So, the 

19 company, the defendant who was sued has a right to be paid by 

20 the Trust. We pay a fair share of our responsibility to 

21 that. 

22 So while the beneficiary isn't directly seeing the 

23 money, the beneficiary is someone that we're going to 

24 ultimately have to pay through a codefendant that's been 

25 involved in the case. I hope that's clear. It takes me a 
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1 while to figure it out myself. 

2 Q. What percentage of the beneficiaries that you've 

3 described are actually people who suffer from asbestos related 

4 disease? 

5 A. Everyone suffers from asbestos related disease. All of 

6 our claimants are asbestos victims, all suffered that. If you 

7 mean what the intended beneficiary — the incidental 

8 beneficiaries are, that's less than 10 percent of cash value 

9 of what we're talking about. 

10 Q. These beneficiaries you're talking about, they're human 

11 beings? 

12 A. Yes they are. They are people who are sick from 

13 asbestos, people who because of the exposure to both — in 80 

14 percent of our cases, 80 to 90 percent of our cases, are 

15 asbestos victims of smokers. So, they are not only sick 

16 because of the asbestos, they're also sick because they smoked 

17 and the impact of smoking and asbestos when combined means we 

18 have more victims than we would have had simply if we were 

19 paying purely for asbestos. Not only do we have more victims, 

20 but we have sicker victims, people's whose illness is 

21 magnified. Those numbers can be up to 90 times by the synergy 

22 of asbestos and tobacco. So, yes, they are all asbestos 

23 victims but for purposes of this litigation, it should be said 

24 that these are asbestos victims who because they smoked have 

25 become sicker and there are more of them and they've impacted 
page 1250 

page 1251 

1 on what the Trust's responsibilities are. 

2 Q. These aren't all people that came out of the Brooklyn 

3 Navy Shipyard, are they? 

4 A. No, they're not. Asbestos is a disease that's all over. 

5 It affects all people. However, there are certain classes of 

6 individuals who because of the work they do are more exposed. 

7 Asbestos hits the workplace for those people who work with 

8 their hands. Asbestos affects the factory workers. Asbestos 

9 affects the people who work in rubber plants, people who work 

10 in concrete plants, people on the assembly line. Asbestos has 

11 the greatest impact on working class people. Ironically, it's 

12 those working class people who are most susceptible to 

13 cigarettes, so that 80 percent to 90 percent of asbestos 
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workers are smokers. 

Q. Where are these people from? Are they just from this 
area? 

A. The people are from all over the country. That's the one 
thing that you know for sure if you pick up a claim form or 
you look where the claims are coming from. They come from all 
over. They come from four corners of the continent, of our 
continental United States, come from abroad. There are people 
in Canada, all over the world. Asbestos was a wonder 
substance. 

Asbestos, there was no sense that asbestos had 
anything wrong with it for a long time, at least in the 
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public's mind. We had a situation in which Johns Manville 
knew but they never communicated that to their workers, never 
communicated that to the public until an epidemic of lawsuits 
brought them to their knees. So, people were indiscriminate 
in their use of asbestos. I took some asbestos, what I did I 
know, I took some asbestos out of the ceiling in my own house, 
covering of the pipes. I'm ingesting the stuff, didn't 
realize it. Luckily I don't do that for a lifetime. If I'm a 
steamfitter, if I'm a welder, somebody that works in a place 
where asbestos is, breathe it in every day, I'm going to be 
exposed. There's no question about it. Once it gets in 
there, it doesn't come out. 

Q. If a person gets injured by asbestos, generally speaking 
how would they go about making a claim with the Manville 
Trust? 

A. The usual way would be for them to contact the lawyer and 
for the lawyer to bring a claim, fill out the form and claim 
the payment for the damages that had been done. That's not 
the only way. They can also do it themselves. They could 
write or come to the Trust. We have people coming to the door 
of the Trust saying I would like to file this claim. There's 
no requirement they have a lawyer. 

Q. Is this, generally speaking, the cover of what they file 
proof of claim for? 

A. Yes, it is. 

1252 
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Q. Your monitor is down there. 

A. That's okay. I'll share Judge Weinstein's. 

THE COURT: You can put that up if you like. 

Q. Is this what the form looks like? 

A. Yes, it is. 

Q. As a trustee, you don't actually evaluate this form, do 
you? 

A. No, that's what David Austern's people do. 

Q. This jury has heard the name David Austern several 
times. Who is he? 

A. The president and general counsel for the Trust. 

Q. Does he serve in other capacities as well? 

THE COURT: Is this document you put up numbered/ . 

MR. MIGLIORI: We would like to mark it as M-l. 

THE COURT: Is that listed? 

MR. WESTBROOK: Listed as probably another number. 

We could replace it with whatever number we need to. 

THE COURT: Do that at some point. It would be best 

if you use the numbering system for the Plaintiffs generally. 
Admitted. 

(So marked.) 

Q. You don't actually evaluate the form when it's filed? 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


A. No, the trustees don't. 

THE COURT: Put a number on that easel, please. 

MR. MIGLIORI: We'll call this M-2. 

1253 

1254 

Q. You said the Trust is located here in New York; is that 
correct? 

A. That's correct. 

Q. The four trustees that we have posted, those are the four 
trustees and the only trustees of the Manville Trust, correct, 
presently? 

A. That's correct. 

Q. You said Mr. Austern was the general counsel to the 
Trust? 

A. Yes, he was the general counsel for the entire period 
that I served as a trustee, the time the Trust has been in 
existence, recently chosen as president of the Trust. 
(Continued on next page.) 
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Q. The Trust itself does not evaluate a proof-of-claim 
form. Who does that? 

A. We have a facility, which is actually separately 
incorporated, in Fairfax County, Virginia, and that's the 
Claims Resolution Management Company. "CRMC" is the way we 
usually describe it. And that is the facility who has the 
employees who, in fact, perform the function of evaluating 
claims and settling those claims once it's agreed that they 
should be paid, and then applying to the trust for the funds 
to make those payments. 

Q. Where did you say the Claims Resolution Management 
Company was located? 

A. In Fairfax, Virginia, Fairfax County. 

Q. You said that is a completely separate legal entity? 

A. That is correct. 

Q. How many employees work for the CRMC? 

A. About eighty. 

Q. And their job is to evaluate the claims? 

A. Among other things, that's correct. 

Q. Who are the board members of the CRMC? 

A. Include the four trustees, plus David Austern. So, 
there's five. 

Q. Is David Austern also the president and CEO of CRMC? 

A. Yes, he is. 

Q. All four trustees from the Manville Trust also serve on 
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this board, as well? 

A. That's correct. 

Q. Does the CRMC report to the Trust? 

A. Yes, it does. 
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5 Q. How does it do that? 

6 A. At our monthly meetings, there is a — there's a spot — 

7 actually, there's a meeting that's held at the same day that 

8 our regular meeting is held, and the CRMC has its meeting and 

9 concludes its business and we move into the meetings of the 

10 Johns-Manville. That does not necessarily occur every month. 

11 It can. But we do get a report. We will either get a report 

12 through the CRMC, as its own entity, or we will get a report 

13 from the CRMC that's incorporated into our minutes. But they 

14 do that at the same time. 

15 Q. Generally speaking, what criteria does the CRMC use in 

16 evaluating those claims that are filed? 

17 A. It does that pursuant to what is called the TDP — we're 

18 throwing numbers here. TDP is the Trust Distribution Process, 

19 and there's a process for the distribution of funds to 

20 beneficiaries. Included in it are categories of sickness, how 

21 did someone get sick, what's the liability of Johns-Manville, 

22 and there's a payment schedule that is followed. 

23 Q. I'm going to show you what's been marked as Plaintiffs' 

24 Exhibit 75500.018. 

25 Do you recognize that to be the Trust Distribution 
page 1256 
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1 Process? 

2 A. Yes. 

3 Q. That's what has been referred to in this courtroom as the 

4 TDP? 

5 A. That's correct. 

6 MR. MIGLIORI: I would like to move to admit the 

7 Trust Distribution Process. 

8 THE COURT: Admitted. 

9 (So marked.) 

10 BY MR. MIGLIORI: 

11 Q. Again, this is not a document that the trustees actually 

12 use in their day-to-day operations; correct? 

13 A. That's correct. 

14 Q. However, this is the current process by which the CRMC 

15 evaluates its claims; correct? 

16 A. That is correct. 

17 Q. When did this process first take effect? 

18 A. Well, this particular process took place — took effect 

19 in 1995, I believe. 

20 Q. And do you know how this process came about; that is, how 

21 this system of paying claims came about? 

22 A. Yes, I do. 

23 Q. How was that? 

24 A. Well, the payments — original payments that the Trust 

25 made before I was a trustee, in the early period of the 
page 1257 

page 1258 

1 trust's existence, those payments were stopped, because the 

2 Trust was running out of money. And there was a stay placed, 

3 so that there were no, generally speaking, there were no 

4 payments made to any claimants, unless there was a hardship 

5 claim, a person was in imminent danger of dying and we had a 

6 responsibility to pay, and the stay did not exclude us, 

7 prevent us, from making those payments. 

8 But the process of finding a way to make payments was 

9 stayed. And then we had to come up with a method of making 

10 those payments. There was litigation. There was a whole 

11 series of conflicts. And finally, to cut to the quick, after 

12 successful court action that permitted us to do it, we then 

13 created the schedule, and it was created with the consent. 
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14 approval of all parties involved, whether they were 

15 representing claimants or whether they were representing 

16 future beneficiaries. And a payment schedule was arrived at, 

17 and it was related to what was in the tort system, what did 

18 the tort system provide for these kinds of injuries. 

19 Q. Let me direct your attention to page 8 of the TDP. 

20 You've mentioned a list of diseases. Does this chart 

21 reflect what you were discussing? 

22 A. Yes, it does. The second categories of disease, each of 

23 which was given a value for scheduled amount that the Trust 

24 assumed liability for and would, therefore, make payments. 

25 Q. Those values were established through the process you 
page 1258 
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1 described? 

2 A. That is correct. 

3 Q. In opening arguments, defendants put this chart up on the 

4 board. 

5 When a payment or an offer for a settlement is made 

6 with respect to any of the diseases listed under the TDP, does 

7 the Trust actually pay the full scheduled value? 

8 A. No, it does not. The Trust only pays ten cents on the 

9 dollar. 

10 Q. Why is that? 

11 A. Simply stated, we don't have the money. The assets of 

12 the Trust are not sufficient to pay the full value of the 

13 claims. The assets of the Trust can only pay ten cents on the 

14 dollar, and that's because the extent of the damage done by 

15 asbestos was not and continues not to be fully appreciated. 

16 Asbestos disease has grown in epidemic proportions. 

17 What was originally thought of as 30,000 persons who would 

18 suffer from asbestos disease has grown, so that now the Trust 

19 has almost 300,000 claimants that have been paid. And when we 

20 go to the experts to ask them when will this end, at what 

21 number will it end, those experts have now taken the number to 

22 a million claimants. 

23 So, with a million claimants to be cared for, we have 

24 to be careful about how we spend the money we have right now, 

25 because, as I said before, our responsibility is to future 
page 1259 
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1 claimants as well as to present claimants. And what's 

2 happened has been that the asbestos victims have gotten more 

3 and sicker, in part because of the relationship between 

4 tobacco and asbestos. But it's a more serious problem than we 

5 ever imagined. So, we're only paying ten cents on the dollar, 

6 not because we want to, but because that's what we have to. 

7 THE COURT: This might be a good place to break. 

8 Why don't you take a short break. 

9 (Jury excused.) 

10 (Recess taken.) 

11 (In open court; jury not present.) 

12 THE COURT: Court Exhibit 7 is the Falise admitted 

13 exhibits. 

14 (Jury present.) 

15 THE COURT: You can proceed. 

16 MR. MIGLIORI: Thank you, your Honor. 

17 BY MR. MIGLIORI: 

18 Q. Mr. Macchiarola, before the break, we were talking about 

19 the Trust Distribution Process, and you were talking about the 

20 ten percent that's actually paid. 

21 Once the Manville Trust has paid the ten percent, has 

22 the Trust satisfied its obligation to any given claimant? 
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23 A. No, it has not. 

24 Q. Why not? 

25 A. Because we are responsible for the full 100 percent. And 
page 1260 
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1 so, one of the responsibilities we have is to determine how 

2 that ten percent can be grown, and our responsibility to make 

3 payment will be retroactive as well as prospective. So that 

4 if we decide, because the resources we have have grown, to 

5 make the distribution an additional five percent, then we 

6 would give an additional five percent to those who have 

7 already been paid as well as to those who will be paid. 

8 Q. So, breaking it down, you gave an example earlier of 

9 somebody who suffered from a disease that had a value of 

10 $50,000, but was only paid 5,000. That would be the third 

11 category of disease that's up on the screen; correct? 

12 A. That's correct. 

13 Q. So, that person who filed a claim and received and 

14 accepted an offer of $5,000, are you saying that the Trust 

15 still owes that person $45,000 under the TDP? 

16 A. Yes, we do. 

17 Q. Then you described the fact that the ten percent share 

18 could change. Under what circumstances could that change? 

19 A. If the Trust received additional assets. If, for 

20 example, if we were to win this case and received sufficient 

21 dollars, then that would be put into the mix, and that could 

22 form the basis for increasing — 

23 MR. BERNICK: The court has previously ruled on 

24 this. The future use of any proceeds from this lawsuit are 

25 not before the jury, 
page 1261 

page 1262 

1 THE COURT: The jury should not consider how the 

2 proceeds might be used from this lawsuit. 

3 BY MR. MIGLIORI: 

4 Q. What insures that people who receive money under the TDP 

5 are treated the same? 

6 A. Well, there's a schedule that we have to follow, and that 

7 schedule holds true for all of the people whose illnesses are 

8 categorized in certain ways, and so the schedule drives the 

9 amount. The idea behind it is that with so many cases that we 

10 have, we ought to, to the extent possible, simplify the 

11 payment, not litigate every issue, not fight over every issue, 

12 but try to reach a determination and make that payment. 

13 Q. Since 1995, how many claims have been paid under the 

14 Trust Distribution Process? 

15 A. Almost 300,000 claims have been paid. 

16 Q. Prior to 1995, how many claims were processed before the 

17 TDP? 

18 A. Well, there was — before the TDP, the major settlement 

19 was about 27,000 claims, and then a few other claims were 

20 settled by court order later on. Basically, that is the full 

21 settlement under Trust procedures that were in place. 

22 Q. You joined the Trust in 1992; correct? 

23 A. That is correct. 

24 Q. When you joined the Trust in 1992, was the Trust making 

25 payments to claimants? 
page 1262 
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1 A. No, it was not. 

2 Q. Why not? 

3 A. Because we had been stayed. The amount of payments made 

4 prior to the stay would have bankrupted the Trust, if it had 
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been continued, and the Special Master that was appointed to 

6 evaluate the financial condition of the Trust indicated that 

7 the Trust was substantially insolvent, is I think the term 

8 that he used. 

9 Q. Since becoming a trustee, then all of the payments that 

10 have been made have been made pursuant to the TDP? 

11 A. With the exception of a few cases where the court ordered 

12 payment or the courts ordered pavement, yes, all have been 

13 through the TDP process. 

14 Q. Where does the money come from that's in the Trust? 

15 A. It comes from basically two sources. One is our interest 

16 in Johns-Manville. We are shareholders of Johns-Manville, and 

17 those funds were given to the Trust, and that interest was 

18 given to the Trust when the Trust was established, and over 

19 time — well, it was a very complicated arrangement between 

20 the Manville Company and the Trust. 

21 The ownership interests were not just simply stock. 

22 They were things like profit sharing and preferred stock and 

23 tax credits. It was a process that required us — and we have 

24 done it virtually almost entirely — to separate out those 

25 interests, so that now, basically, we own almost eighty 
page 1263 
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1 percent of the Johns-Manville Company as stockholder. We own 

2 stock in the company. 

3 And the second pot of money comes from funds that 

4 were given, basically, with a divestiture of a company that 

5 Manville ran, Johns-Manville ran. Those funds have been 

6 invested, and there's a pool of investment money that is — 

7 that we have that grows over time — hopefully grows over 

8 time. Sometimes it doesn't grow. But hopefully grows over 

9 time, and that's a second source of Trust assets. Those two 


10 

are 

the major assets that the Trust has. 


11 

Q. 

The first asset that you discussed was the Johns-Manville 

12 

Company. Is that the same company that went bankrupt in 

1982? 

13 

A. 

No. It was reconstituted. The organization, the 


14 

management was changed, and the trustee, the directors were 

15 

changed, and it's a newly constituted company, of which 

we own 

16 

eighty percent. 


17 

Q. 

When did this new Johns-Manville Company come into 


18 

existence? 


19 

A. 

1988 . 


20 

Q. 

And where is this new Johns-Manville Company located? 

21 

A. 

In Denver, Colorado. 


22 

Q. 

And you said that the Trust has ownership interest 

in 

23 

some 

shares in that company; correct? 


24 

A. 

That's correct. 


25 

Q. 

What percentage of ownership does the Trust have in 

the 

page 
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1 

new 

Johns-Manville company? 


2 

A. 

Approximately seventy-eight percent. It varies. 



3 depending upon whether we sell stock or not. I think the 

4 current number is seventy-eight percent. It's close to eighty 

5 percent. 

6 Q. How many members of the board of directors are there of 

7 the new Johns-Manville Company? 

8 A. There are three directors who are Trust directors — 

9 three trustees are directors of Johns-Manville, and seven 

10 others, I think is the number. I think there are ten 

11 directors of the company altogether. 

12 Q. There are ten directors, three of which are also trustees 

13 of the Manville Trust? 
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14 

A. 

That's correct. 



15 

Q. 

Which of the Manville trustees also 

serve 

on the new 

16 

Johns-Manville board? 



17 

A. 

Mr. Falise, Mr. Markey and Mr. Klein 

. 


18 

Q. 

And you do not serve on that board? 



19 

A. 

I do not. I don't leave Brooklyn. 



20 

Q. 

Now, you've talked about the Trust. 

I want to show you 

21 

what's been marked as Exhibit 75500.019. 

It' s 

often called 

22 

the 

"blue book," is it not? This is the 

Manville Corporation 

23 

second amended and restated plan of reorganization. 

24 


Are you familiar with that document? 


25 

A. 

Yes, I am, sir. 
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1 Q. What is it? 

2 A. It's the — basically, the charter of the — as far as it 

3 relates to us, it's the charter of our Trust. 

4 MR. MIGLIORI: Your Honor, I would like to move this 

5 into evidence. 

6 THE COURT: Admitted. 

7 (So marked.) 

8 BY MR. MIGLIORI: 

9 Q. I would like you to direct your attention to page C-80 of 

10 that document. Under the Subsection Article 2, "Declaration 

11 of Trust," it refers to the purposes of the Trust. 

12 Let me read to you the first purpose: "The purposes 

13 of the Trust are: 1. To use the assets of the Trust estate 

14 to deliver fair, adequate and equitable compensation to bona 

15 fide beneficiaries, whether presently known or unknown, 

16 without overpaying or underpaying any claims, and with 

17 settlement to be preferred over arbitration, arbitration to be 

18 preferred over resort to the tort system, and fair and 

19 efficient resolution of claims to be preferred overall else." 

20 In your experience as a trustee, has the Trust 

21 delivered fair, adequate and equitable compensation to the 

22 Trust claimants? 

23 A. Yes. I think the Trust's fulfilled its purpose of 

24 delivering fair, adequate and equitable compensation, I think 

25 with, at least for me, one caveat, and that is, that as far as 
page 1266 
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1 I'm concerned, when you're paying ten cents on the dollar, 

2 it's not adequate, and although that is what we're charged to 

3 do, we just don't have enough money to make it adequate, at 

4 least in terms that would satisfy me. 

5 Q. The stated purpose also refers to known and unknown 

6 beneficiaries. 

7 Who are they? 

8 A. Those are the claimants, the people who make claims. And 

9 the known beneficiaries are those who actually file and go 

10 through the process that we have described, and the unknown 

11 describe the beneficiaries who, as I indicated before, might 

12 come to us at a later date and lay claim to settlement because 

13 of the asbestos condition from which they suffer. 

14 Q. Another part of the stated purpose of the plan provides 

15 that the Trust not underpay or overpay claims. Do you think 

16 that the Trust has underpaid any claims? 

17 A. I don't think we have underpaid any claims relative to 

18 what we have and relative to other claims structure. Again, I 

19 still have a problem with paying ten cents on the dollar. But 

20 we're trying hard to rectify that. 

21 Q. Do you think that the Trust has overpaid any claims? 

22 A. I don't believe we have. 
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23 Q. Were you present during opening arguments? 

24 A. Yes, I was. 

25 Q. The jury heard that with respect to the actual payment, 
page 1267 

page 1268 

1 the actual payment is just the Manville share. Everything is 

2 left behind, including the tobacco portion. 

3 Is it your experience that the Manville Trust has 

4 only paid the Manville share? 

5 A. I think the Manville Trust has paid for the injuries 

6 done, and it includes those injuries which tobacco has done 

7 through synergy, so nothing is left behind. We take care of 

8 the claimants to the full extent of the injuries that they 

9 have suffered. 

10 Q. Do you think that the tobacco industry has — I'm sorry. 

11 Strike that. 

12 Do you think that the Trust has overpaid any claims 

13 under the TDP? 

14 A. No, I do not. 

15 Q. Do you think that the Trust has paid more than Manville's 

16 share? 

17 A. Well, I think the Trust has paid for what damages were 

18 done to the victims. And to the extent that others have 

19 contributed to that and have not paid, the Trust has paid more 

20 than it should have paid, without getting recourse from those 

21 who should have participated in that payment. 

22 Q. The first stated purpose also says that settlement is to 

23 be preferred over arbitration, and that fair and efficient 

24 resolution of claims is to be preferred over all else. 

25 In your experience, has the Trust fulfilled its 
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1 purpose? 

2 A. Yes, it has. 

3 Q. The second purpose listed is to enhance and preserve the 

4 trust's estate. 

5 In your experience, has the Trust fulfilled this 

6 purpose? 

7 A. Yes, it has. 

8 Q. Can you describe that? 

9 A. I think just the way in which we operate, of being 

10 careful about our investments, of looking for our own welfare 

11 and beneficiaries' welfare through those funds, of maintaining 

12 an efficient operation to make sure that the funds are spent 

13 for the beneficiaries to the extent we can, all of those 

14 factors contribute to our fulfilling that mandate of our Trust 

15 purposes. 

16 Q. The third purpose says that you, as trustees, the purpose 

17 of the Trust is to otherwise carry out the provisions of this 

18 Trust agreement and its amendments. 

19 Do you feel that the Trust has fulfilled its purpose 

20 as stated there? 

21 A. Yes, I do. 

22 Q. With respect to the operations of the Trust, to whom does 

23 the Trust report? 

24 A. Well, the Trust really reports to the world. We publish 

25 our annual report, we file quarterly statements. We — I 
page 1269 
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1 think the list of people that we send information to is quite 

2 extensive, and it ranges from the parties, plaintiffs, 

3 plaintiffs' bar, future representatives, bankruptcy court; 

4 everyone is involved in getting documents from the Trust. 
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If you have anything to do with the Trust, I 
guarantee you, you'll get enough paper. 

Q. With respect to the quarterly reports, what do the 
quarterly reports focus on? 

A. The quarterly reports will focus on the activities of the 
Trust: What have we done, what have we be settling, what 

other events, factors, should be known by the public about the 
work of the Trust. 

Q. And what is reported in the annual report? 

A. That's a report that focuses on our financial statement. 

It's sent with a view toward letting the public know that 
money that the Trust has at its disposal has been spent in a 
number of ways. It's essentially a reporting, financial 
reporting document. 

Q. Are these reports — the quarterly and annual reports — 
matters of public record? 

A. Yes, they are. 

MR. MIGLIORI: Your Honor, I would like to move to 
admit the quarterly and annual accountings. 

MR. BERNICK: We have no objection, provided it's 
consistent with the court's prior ruling. 
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THE COURT: See that they are properly redacted. 

What numbers are these? 

MR. MIGLIORI: Your Honor, the documents are numbered 
76341.044 . 

THE COURT: And the blue book is numbered? 

MR. MIGLIORI: It's 75500.019. 

THE COURT: Thank you. 

(So marked.) 

BY MR. MIGLIORI: 

Q. Mr. Macchiarola, is it also your role, as trustee, to 
make sure that the claims-resolution process is handled 
efficiently? 

A. Yes, it is. 

Q. Have the claims been handled efficiently since you have 
been trustee? 

A. I believe they have. 

Q. Has the Trust always operated as well as it has now? 

A. No, it has not. 

Q. I'm going to show you what has been marked as Defendants' 
Exhibit GZ-200023. 

Mr. Macchiarola, this is a letter dated May 31, 1995, 
addressed to you from a Mr. David Austern. Are you familiar 
with this letter? 

A. Yes, I am. 

Q. And at that time, were you a trustee? 
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A. Yes, I was. 

Q. I want to direct your attention to the last paragraph on 

the first page. It says: "On page C-383 of the Manville 
Corporation second amended and restated plan of 
reorganization" — that's the blue book that's in front of 
you, is it? 

A. Yes. 

Q. — "is a list of Asbestos Health Claimants Committee, 
consisting of 120 Asbestos Health plaintiffs' lawyers (the 
21st person is a pro se claimant). Without exception, these 
lawyers represented the 17,000 claimants who filed lawsuits 
against Manville prior to August 26, 1982." 

Are you familiar with the Asbestos Health Claimants 
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Committee? 



15 

A. 

Yes, I am. 



16 

Q. 

Did you look into the accuracy of 

that statement? 


17 

A. 

Yes. 



18 

Q. 

I'm sorry? 



19 

A. 

Yes, I did. 



20 

Q. 

What did you learn? 



21 

A. 

I learned that the statement is not accurate, that these 

22 

lawyers represented only about a third 

of those claimants. 

and 

23 

the 

dollar amounts were approximately 

thirty-eight percent 

of 

24 

the 

dollar value of those claims. 



25 

Q. 

Was Mr. Austern incorrect when he 

made that statement 

to 

page 
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1 

you 

back in May of 1995? 



2 

A. 

Yes, he was. 




3 Q. Over the past few days, the jury has heard the testimony 

4 of Dr. Burns, and Dr. Burns was asked questions about 

5 fraudulent claims filed with the Trust. 

6 In your experience, has the Trust ever paid, to your 

7 knowledge, a fraudulent claim? 

8 A. No. 


9 

10 
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Q. Does the Trust pay a smoker any less money, under the 
categories of diseases that we saw, than it pays a nonsmoker? 
A. The only category under which a smoker is paid less is 
one category for lung disease. Category 6. 

In Category 6, the smoker and nonsmoker are treated 
differently. That is the only category in which there is any 
difference. The number of cases in Category 6 total some 
seventeen, eighteen thousand cases. The smokers' discount 
applies, in terms of the total number of cases, to two 
percent. So, in two percent of the cases, there is the what's 
been called a smokers' discount, although eighty to ninety 
percent of the Trust victims have been smokers. 

So, the precise answer to your question is, there is 
a smokers' discount, but it has to be qualified by the very, 
very small number and small percentage of cases that are 
affected by it. 

Q. Again, what is the total number of claims paid under the 
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TDP? 

A. Almost 300,000. 

Q. And how many of those claims were paid under Category 6? 
A. About 17,000, and about one-third of those cases had a 
smokers' discount. 

Q. So, approximately one-third of 17,000? 

A. Correct. About six thousand cases out of 300,000 cases. 
Those are rough numbers. 

Q. You indicated earlier that this Trust does not exist 
forever. When does this Trust cease to exist? 

A. 2049, according to the terms under which it was set up. 

Q. What is the Trust worth today? 

A. What is the Trust — I didn't hear the question. 

Q. I'm sorry. 

Today, what is the Trust's worth? 

A. The worth of the Trust. Well, that depends on the stock 
market each day, and roughly slightly more than $2 billion. 

Q. What kind of plans are in the future for the Trust? 

A. Well, the most immediate — as I said, there are several 
categories of Trust activity. The most immediate on the 
financial side is for us to divest ourselves of ownership of 
Johns-Manville, for reasons that I have indicated. And that 
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23 is proceeding as best we can. 

24 The second is to build from the strength that I think 

25 we've shown in the claims-resolution process. As I indicated 
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1 before, we had a rocky road to getting started, and so the 

2 Trust was not well regarded as an efficient settler of claims, 

3 and sometimes the philosophy of the Trust departed from the 

4 purposes of the Trust. We did not embrace the full settlement 

5 concept. 

6 Since the TDP has been put in place, and since we've 

7 created a claims-resolution facility, we have become more 

8 involved with the work of other trusts, other asbestos trusts 

9 who were trying to make payments, as well. 

10 And as more and more asbestos companies are giving 

11 away, through bankruptcy, to asbestos trusts, the philosophy 

12 of the trusts is to settle, to pay the victims. That's what 

13 you're set up to do. 

14 That means we ought to be able to find more efficient 

15 ways of doing it. Can we develop a common claim form? Can we 

16 work with others in the industry to simplify information, and 

17 can we exchange information? Can we allow filings to be done 

18 over the Internet? In fact, that's one of the major projects 

19 of the Trust, to allow e-claim filing, so that we eliminate 

20 paperwork. 

21 And in fact, the development of a common form is one 

22 of the items in discussion among those people who are involved 

23 in the settlement of claims. 

24 So, our agenda is really to move through this process 

25 in a way that puts our resources to the benefit of those 
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1 people who have been injured. And that, I would like to see 

2 happen. That would really be, I think, a real legacy for the 

3 Trust, which came out of this terrible asbestos company and 

4 hopefully is seen by victims as responsible for healing, which 

5 I'd like to do. 

6 Q. Are you aware of any other bankruptcy trusts out there? 

7 A. Yes, there are several bankruptcy trusts out there and 

8 more coming on line every day as the bankruptcies are now 

9 recurring again in this industry, in the — the 

10 building-trades industry. Building materials has gone through 

11 a bit of a downturn, and it's affected some companies. And 

12 some of the companies, some of the trusts, are smaller. And 

13 as a matter of fact, some of them actually — there's one 

14 Trust that follows our procedure. If we settle a claim, they 

15 settle a claim. So, it's done automatically. So, there is 

16 some cooperative work that's taking place. 

17 Q. You've described the members of the Trust and you've 

18 described the eighty or so people that work for the CRMC. 

19 What is your motivation moving forward? 

20 A. Motivation is to fulfill the purposes of our Trust, to 

21 move toward adjudication, settlement of claims. We've got 

22 300,000 settled. We probably have another six hundred, seven 

23 hundred thousand to go in this long, long drama. 

24 Q. And in your experience, how well has the Trust done in 

25 fulfilling its purposes? 
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1 A. As I said, I think the Trust had a very, very difficult 

2 time at its start, and I think the Trust is doing much, much 

3 better, and I hold it up as a model. I really do believe that 

4 the work we're doing is as good as any work I've ever done in 
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any of the jobs I've had; that is, reaching its purpose, that 
is, reaching its purpose with a sense of effectiveness with a 
high level of efficiency. 

Q. Thank you very much, Mr. Macchiarola. 

MR. MIGLIORI: That's all I have, your Honor. 

MR. BERNICK: A few moments to set up, your Honor? 

THE COURT: Sure. 

Take a few minutes break, would you, ladies and 
gentlemen, and then we'll go until 1:00 o'clock. I don't 
think the weather is too bad. You can go outside. 

(Jury excused.) 

(Recess.) 

(In open court; jury present. ) 

THE COURT: Everybody sit down, please. 
CROSS-EXAMINATION 
BY MR. BERNICK: 

Q. Good morning, Mr. Macchiarola. 

A. Good morning, sir. 

Q. I want to begin by talking a little bit about the Trust's 
obligations. I think you spoke to that in your direct 
examination, and I want to go through and be clear on what 
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your view of those obligations is. 

Is it true, Mr. Macchiarola, that the obligation of 
the Trust, one obligation of the Trust, was to pay only bona 
fide claims? 

A. Well, it's pay bona fide beneficiaries. 

Q. Did you understand — I know you are sitting there 
reading from a document, but your own understanding — you've 
been a trustee? 

A. Right. 

Q. Has your own understanding as a trustee been that the 
Trust was obliged to pay only bona fide claims; was that one 
of the obligations? 

A. Yes, basically, to pay bona fide beneficiaries. I mean, 
I'm being technical, because I think a beneficiary is broader 
than the claim itself. That's the only reason I'm hesitant 
not to use the language in the document. 

Q. When I asked you — in your deposition, I think I just 
asked you your understanding, Mr. Macchiarola. And I said, 
did you also understand that the Trust was only to pay bona 
fide health claims? And your answer was, correct. 

Was that basically the common-sense way of looking at 

it? 

A. Yes. The answer I just gave is more precise. When I was 
on deposition, I wasn't as precise. 

Q. Okay. 

1278 
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Would another obligation of the Trust have been to 
pay only for the Manville liability? 

A. Yes. 

Q. I asked Mr. Austern this series of questions during his 
deposition. I just want to see if you agree with what he had 
to say about this second obligation. This is at page 116 of 
his deposition in September of last year, line 13. I asked 
him these questions: 

"QUESTION: Isn't it true that the Trust was also 

told, in the plan," — that's the plan of reorganization; 
right? 

A. Correct. 

Q. — "to resolve Manville's liability for asbestos-related 
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14 injuries and only Manville liability for asbestos-related 

15 injuries?" 

16 And his answer was: "Yes." 

17 And that would be consistent with what you just told 

18 us now; correct? 

19 A. That's correct. 

20 Q. I then also asked him: "In other words, Manville 

21 shouldn't be paying anybody else's liability for 

22 asbestos-related disease; correct?" 

23 And his answer: "For asbestos-related disease, that's 

24 correct." 

25 I then went on to say: "And isn't it further true 
page 1279 
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1 that one of the obligations that the Trust had was to take all 

2 reasonable steps that could be taken to avoid paying liability 

3 other than Manville's liability?" 

4 And his answer was: "Yes." 

5 Would you agree with Mr. Austern's sworn testimony? 

6 A. I think that's appropriate. 

7 (Continued on next page.) 

8 
9 
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11 
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1 CONTINUING CROSS-EXAMINATION 

2 BY MR. BERNICK: 

3 Q. Now, with the benefit of these obligations in mind, I 

4 would like to talk a little bit about the task the Trust was 

5 facing and ultimately I'll tell you where I'm going. I'm 

6 going to ultimately ask you what the Trust actually paid 

7 for. That's where I'm ultimately going, okay? 

8 A. Yes. 

9 Q. Let's get the task the Trust was facing. 

10 Before the Trust was formed, there were a whole bunch 

11 of claimants, were there not, against Johns-Manville? 

12 A. Yes, that's correct. 

13 Q. Let's put the initials JM. 

14 Isn't it true the liability of Manville to these 

15 claimants was a vast liability? 

16 A. I think that's a fair characterization. 

17 Q. Isn't it true that Manville's asbestos is responsible for 

18 causing damage literally to hundreds of thousands of people? 

19 A. That is correct. 

20 Q. That's not contested by the Trust, is it? 

21 A. No, I don't think so. That's why we're in business, to 

22 pay those claims. 
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Q. That's correct. 

Is it also true Manville not only caused vast injury 
but its conduct was outrageous in the view of people like 
1281 
1282 

Mr. Austern — Mr. Austern is sitting back in the courtroom, 
is he not? 

A. I don't have my glasses on but I could spot him. I 
could spot him a mile away. 

Q. Would you agree with his assessment that not only had 
Manville caused mass injury but Manville's conduct was 
outrageous? 

A. I think that's an accurate characterization. 

Q. Now, the Trust took over the liability, that vast 
liability for outrageous conduct, the Trust took it over as 
part of the plan, correct? 

A. Correct. 

Q. I was a little confused when I drew the chart about the 
Trust, the CRMC, new Manville. So it's clear the CRMC was 
some kind of separate corporation? 

A. That's right. 

Q. When was that set up? 

A. About two, three years ago. 

Q. Isn't it true one of the purposes of setting up that 
separate corporation was so that it could go off and try to 
make money by handling other claims? 

A. One of the thoughts at the time was that this would be an 
appropriate use of Trust resources to try and bring down our 
costs by working with other trusts and a first step would be 
to create a separate entity that would allow us to do that; 
1282 
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that is correct. 

Q. All the folks that populate the CRMC, they all came from 
the Trust, right, essentially? 

A. Essentially. 

Q. The Trust is still responsible today for the activities 
of the CRMC insofar as the payment of Manville claims is 
concerned; is that correct? 

A. That's correct. 

Q. All the people who are running the CRMC are the same 
people who are running the Trust, correct? 

A. That's correct. I didn't intend by any description to 
say anything to the contrary. 

Q. So that although this may be a separate legal entity, 
it's essentially an extension of the trust; is that fair? 

A. That would be fair. 

Q. Is it okay when I draw my picture here I have one trust? 

A. Far be it from me to complicate these proceedings any 

more than you simplified them. 

Q. The Trust basically took on that Manville liability, 
right? 

A. Correct. 

Q. What I want to get at is some problems, what actually 
took place in the period of time prior to the TDP; that is, 
prior to the trust distribution process. When was the Trust 
distribution process adopted? 

1283 
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A. I believe in 1995. 

Q. Is it fair to say, Mr. Macchiarola, prior to 1995, prior 
to the time that you became involved or even in 1992, the 
Trust had some problems, fair? 
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5 A. Well, I just want to set the record straight because 

6 you're going to my role here. I want to be precise about 

7 it. 

8 Q. Sure. 

9 A. In 1992, January of 1992, when I became a trustee, we 

10 were not paying claims that had been stayed and whatever 

11 problems we had were an overhang from the period you 

12 described. So, I wouldn't — 

13 Q. That's fair. 

14 A. Okay. 

15 Q. I'm going to talk about the problems this morning and the 

16 overhang of the problems. That's what we're going to get to 

17 exactly is the overhang of those problems. Those why your 

18 problems? 

19 A. Correct. 

20 Q. In fact one of the things that you did when you came on 

21 board as the trustee was that you took a look back at the 

22 prior operations of the Trust, is that fair? 

23 A. That's correct, we were given very extensive briefing 

24 materials at that time. That is correct. 

25 Q. Isn't it further true you personally during the course of 
page 1284 
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1 the years kind of made your own inquiry into some of the 

2 things that had happened prior to the time that you came on 

3 board? 

4 A. Well, I tried to do my duty as a trustee. I wouldn't 

5 characterize it as such a great effort on my part to do 

6 that. It was part of my responsibilities. 

7 Q. You talked to Mr. Austern, correct? 

8 A. That's correct. 

9 Q. You talked to Ms. Houser? 

10 A. Yes. 

11 Q. Mr. Austern was the general counsel? 

12 A. Yes. 

13 Q. Ms. Houser was the then executive director, true? 

14 A. That's correct. 

15 Q. She's the number one — 

16 A. First acting and then — 

17 Q. She became the number one operational officer for the 

18 trust, correct? 

19 A. That is correct. 

20 Q. She had a wealth of knowledge what had happened before, 

21 correct? 

22 A. That's correct. 

23 Q. Mr. Austern had a wealth of knowledge? 

24 A. Yes. 

25 Q. Both those people in fact wrote their own reflections on 
page 1285 

page 1286 

1 the problems that had arisen prior to the TDP, correct? 

2 A. That's correct.. 

3 Q. Let's begin with the people. The claimants had lawyers, 

4 right? 

5 A. Most claimants had lawyers. Some claimants did not, but 

6 most of them had lawyers. 

7 Q. Because they were representing plaintiffs, they were 

8 called the plaintiffs' lawyers, sometimes the plaintiffs' bar, 

9 correct? 

10 A. (No response.) 

11 Q. That's what they were, they were plaintiffs' lawyers. 

12 A. Well, it's not necessary to be a plaintiff's lawyer to 

13 bring a claim. There were plenty of small law firms that had 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


a general practice of law that brought claims to the Trust. 

I'm trying to be accurate. 

Q. Let me be very accurate, more precise. The influential 
lawyers, the lawyers who played a real role in interfacing 
with the Trust were lawyers whose business it was to pursue 
personal injury claims. That's the nature of their business, 
correct? 

A. That's correct. 

Q. Those influential lawyers were plaintiffs' lawyers, 
correct? 

A. That's correct. 

Q. They're referred to as the plaintiffs' lawyers, sometimes 
1286 
1287 

the trial lawyers, sometimes the plaintiffs' bar, correct? 

A. That is correct. 

Q. Those are the guys I'm talking about. 

A. Okay. 

Q. I'm not talking about the people who had a few claims 
here or there. 

A. Right. 

Q. I'm talking about people who had thousands of claims. 
There were lawyers whose firms had thousands of claims, 
correct? 

A. That's correct. 

Q. In the process of giving them the Trust, they had a big 
seat at the table, true? 

A. Some of them did. 

Q. The other side of the people equation was that the Trust 
also hired trust personnel, right? 

A. That's correct. 

Q. The Trust personnel included the trustees, right? They 
were appointed? 

A. Correct. 

Q. It also included people like Ms. Houser, included 
Mr. Austern, Mariana Smith who was the first executive 
director, true? 

A. That's correct. 

Q. Isn't it true as Ms. Houser wrote in GZ-20001 the 

1287 
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appointments of the trustees were strongly influenced, these 
trustees, these appointments were strongly influenced by 
representatives of the plaintiffs' bar intending to balance 
the interest of future claimants and present claimants. 

Isn't that what Ms. Houser told you? 

A. I don't remember any conversation with Ms. Houser but if 
that's what she wrote that's what she wrote. I can't 
independently verify that statement. 

Q. Did she ever tell you that in October of 1997, even 
before the Trust opened its doors, the Trust hired an 
executive director, Mariana Smith who used to be with ATLA? 

A. I don't know if she told me. I could see she wrote that 
but I have no basis for saying that's not true. 

Q. What is ATLA, as you know it, sir? 

A. It's the trial bar. I've never been to it. I just 
wanted to say since you raised the issue of appointments 
strongly influenced by representatives of the plaintiffs' bar, 
that certainly wasn't the case in my appointment. 

Q. I understand that, Mr. Macchiarola. 

A. Therefore, I had never participated with trial lawyers in 
any way or form. It's not that I probably don't have friends 
who are trial lawyers and they're pretty good what they do. 
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23 but I have no association with them so I never attended an 

24 ATLA meeting, don't know anything about them as far as 

25 personal knowledge, 
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1 Q. None of this is designed to be directed at you, 

2 Mr. Macchiarola. 

3 A. Okay, I just want to be very careful. You're a very 

4 good lawyer, Mr. Bernick. 

5 Q. We're talking about before the time you came on board, 

6 the overhang that it ultimately created. 

7 A. All right. 

8 Q. It says here that Mariana Smith formerly the executive 

9 director of the American Trial Lawyers Association, the 

10 country's largest plaintiff Bar Association. Is that your 

11 understanding what ATLA is? 

12 A. No, I don't know if they're the largest. If you tell me 

13 they are I will assume it. I honestly don't know the answer 

14 to that question. 

15 Q. Did Mr. Austern tell you ever that he, too, used to be 

16 with ATLA? 

17 A. I don't remember that. I don't remember if he ever told 

18 me that. I don't know if I ever heard that before you just 

19 said it. I really don't. 

20 Q. Did anyone ever tell you not only did Ms. Smith come from 

21 ATLA, Mr. Austern come from ATLA, but even Ms. Houser used to 

22 be with ATLA? 

23 A. I don't know that. 

24 Q. No one ever told you that all of the most influential 

25 people who are populating the Trust staff, all of them came 
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1 from the plaintiffs' bar principal association, no one ever 

2 told you that? 

3 A. I know the history. I know what you're saying. I just 

4 have a problem linking how I found this out. I may have read 

5 it. I may have — I just don't know. If this is what it 

6 is, this is what it is. 

7 Q. Let me now do another thing. We've talked a little bit 

8 about who was appointed. We've talked a little bit about who 

9 was there on the staff. I now want to talk about the plan. 

10 You said the plan of reorganization for the Trust was kind of 

11 like the charter, correct? 

12 A. That's correct. 

13 Q. This morning you were shown Exhibit GZ-200023. Were you 

14 shown a certain part of it? This is a letter that Mr. Austern 

15 wrote to you in 1995, correct? I'll show just the top half of 

16 it. This is a letter from Mr. Austern to you in May of 1995, 

17 correct? 

18 A. Yes. 

19 Q. I think you were shown the portion of it and I'm going to 

20 have to zoom in a little bit. The portion of it that says on 

21 such and such a page of the Manville Corporation second 

22 amended and restated plan is a list of the Asbestos Health 

23 Claimants Committee consisting of 20 asbestos health 

24 plaintiffs' lawyers. I think you also — without exception, 

25 it says, these lawyers represented most of the 17,000 
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1 claimants who filed lawsuits against Manville prior to August 

2 26th, 1982. That was the portion pointed out to you this 

3 morning, right? 

4 A. That's correct. 
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Q. You went on to correct that they didn't actually consist 
of 20 plaintiffs' lawyers. There are fewer? 

A. No, I said the lawyers didn't represent most of the 
17,000 claimants. 

Q. They represented — 

A. Represented about a third. 

Q. About a third. 

A. Right. 

Q. You never said, you never commented on what the letter 
then went on to say about these plaintiffs' lawyers; that the 
plan of reorganization insofar as it disposed of pending 
asbestos health claims was, in large measure, written by and 
supported by the this committee of plaintiffs' lawyers. You 
see that statement? 

A. Yes, I do. 

Q. Did Ms. Austern ever tell you that that was wrong; that 
the plaintiffs' lawyers hadn't in principal part written or in 
large measure written and supported the very charter of the 
Trust? 

A. We did not have that discussion. 

Q. As far as you knew what Mr. Austern told you about the 

1291 

1292 

creation of the plan; that is, the plaintiffs' lawyers in 
large measure wrote it and supported it, that was true and you 
still believe it's true, correct? 

A. I have no reason to doubt it. 

Q. What Mr. Austern then goes on to say is as follows. The 
plan's resolution procedures stated — I know this is getting 
a little tedious — as to all claims filed against Manville 
prior to the filing of Chapter XI proceedings or claims which 
would have been filed against Manville save for the filing of 
the Chapter XI procedures, there shall be no artificial 
limitation on the number of claims handled in a given period 
of time. It is the intention, purpose and policy of the 
Trust to resolve all such claims as expeditiously as possible 
in order to promptly remit to said claimants an adequate 
settlement, if agreed upon, as rapidly as possible. All 
claims received shall be numbered to give consideration to 
these factors. You see that? 

A. Yes, I do. 

Q. Then he goes on to say, thus, the Manville plan called 
for one hundred percent payment, not 10 percent payment, 100 
percent payment to the clients of the attorneys who were 
members of the committee that wrote the plan, right? 

A. That is correct. 

Q. It goes on to say the appearance of this is unfortunate 
and the self-dealing is even worse. He then says coupled 

1292 

1293 

with this is the fact that most of the attorneys on the 
committee — this is the committee of the influential 
attorneys, right, the big guys with the thousand claims? 

A. Right. 

Q. The fact that most of the attorneys on the committee 
represented future claimants, that is claimants with existing 
but unfiled claims. The conflicts associated with settling 
old claims on behalf of present clients to the detriment of 
the newer claims on behalf of other present clients are 
manifest. 

He's saying there were conflicts of interest, 
self-dealing, the conflicts were manifest, correct? 

A. Does he say it is self-dealing or does he say the 
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14 appearance is of self-dealing? 

15 Q. True. The appearance of this is unfortunate and the 

16 self dealing is even worse. I'm not sure he's saying the 

17 appearance of self-dealing or the actuality of self-dealing. 

18 In your own view, Mr. Macchiarola, the plaintiffs' 

19 lawyers are writing a plan to ensure their clients get paid 

20 100 percent to the detriment of the futures; isn't that 

21 self-dealing? 

22 A. Well, as I indicated, the committee did not consist of 

23 those of all the claims or most of the claims. There has to 

24 be some — I wasn't there so I don't know what happened. I 

25 can tell you the mechanism for doing this, for bringing a 
page 1293 

page 1294 

1 settlement occurred because of the need to settle claims and 

2 the responsibility under the Trust documents. Again, to read 

3 that — 

4 Q. The fact of the matter — 

5 A. Let me read it for you so I understand what I'm trying to 

6 get to, is that settlement is preferred over arbitration. 

7 Arbitration is preferred over resort to the tort system, a 

8 fair and efficient resolution of claims preferred over all 

9 else. 

10 So, what was attempted to be done here, as I 

11 understand it, was to reach some kind of accommodation so that 

12 these claims could be settled. 

13 Q. The accommodation that was reached, the estimation of 

14 Mr. Austern created an appearance problem, self-dealing and 

15 manifest conflicts, correct? 

16 A. None of it goes to the question of whether anyone was 

17 overpaid or anyone was inappropriately paid. I'm not quite 

18 sure — 

19 Q. We'll get to that. 

20 A. Okay. 

21 Q. Did you ever tell Mr. Austern that he was wrong in his 

22 assessment of what had happened with the plan? 

23 A. I have no basis for telling Mr. Austern anything about 

24 that. He was there. I wasn't. 

25 THE COURT: Excuse me for just a moment, 

page 1294 
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1 Ladies and gentlemen, you notice there's a reference 

2 to Chapter XI proceedings. Those are bankruptcy 

3 proceedings. It's a form of bankruptcy proceeding. 

4 Wherever you see Chapter XI proceedings, you can read 

5 bankruptcy proceedings. 

6 Q. Let's talk a little bit about process, the process for 

7 paying claims. 

8 Another part of the letter that counsel did not point 

9 out but I want to touch on briefly is on page 3. He says, 

10 for me and others working at the Trust, the most glaring fault 

11 in the Trust agreement, the supplemental agreement, the 

12 original claims resolution procedures and the codefendant 

13 procedures, was not the inadequate funding or the gross 

14 underestimation of the number of claims — you talked about 

15 the underestimation this morning, correct? 

16 A. That's correct. 

17 Q. Mr. Austern says rather, it was the fact that the 

18 procedures to be employed to resolve claims were managerially 

19 unsound and vested responsibility but very little authority or 

20 power in the institution that was charged with liquidating the 

21 claims. You see that? 

22 A. Yes, I do. 
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23 Q. Did you ever tell Mr. Austern that that assessment was 

24 wrong? 

25 A. No, I did not. 

page 1295 

page 1296 

1 Q. Let's talk a little bit about what that process actually 

2 involved and what relationship, if any, there was between 

3 those plaintiffs' lawyers, again, and the process. I'll ask 

4 you a few questions about that. 

5 Isn't it true even before the Trust opened its doors, 

6 the Trust opened its doors in about December of 1988, correct? 

7 A. That's correct. 

8 Q. Part of the time the Trust opened its doors, it actually 

9 engaged in a whole series of activities, correct? 

10 A. Part of the time? Before the Trust? 

11 Q. Before the Trust actually paid money. 

12 A. Again, this is five years before I had anything or four 

13 years before I had anything to do with the Trust. 

14 Q. I understand. 

15 A. What you're asking me to do is to give an opinion more 

16 than I feel comfortable giving. If you'll accept that 

17 caveat? 

18 Q. I'm asking for the information that you have. 

19 Do you have the information before the Trust actually 

20 started to pay money it actually went about the process of 

21 settling approximately 12,600 claims, approximately? 

22 A. Those were the claims that were made against Manville 

23 before bankruptcy? 

24 Q. Right, right. 

25 A. So that the bankruptcy period brought with it claims that 
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1 had been part of the tort system. That's what you're talking 

2 about? 

3 Q. Yes. 

4 A. That's correct. 

5 Q. They were called the Pre-C claims, about 12,000 of them 

6 that were settled. Those were the claims that those 

7 influential plaintiffs' lawyers had already brought and they 

8 wanted to get paid fast, right? 

9 A. They wanted to get paid 10 cents — more than 10 cents 

10 on the dollar. They wanted to get paid the full amount and 

11 they wanted to get them for the claims that had been brought 

12 before the Trust went into bankruptcy. 

13 Q. Right. 

14 A. They sat in a different relationship. Is that what you 

15 want me to say? 

16 Q. Yes, they were the first claims there, right? 

17 A. They actually were prior claims. They were settled 

18 under rules that existed before. Those obligations were not 

19 brought against the Trust. Those were obligations brought 

20 against Johns-Manville and the Trust, they were deposited in 

21 the Trust's hands. 

22 Q. That's right. Under that plan reorganization that was 

23 written in large measure by the plaintiffs' lawyers and 

24 supported by these plaintiffs' lawyers with those claims, 

25 guess what happened? Under that plan they get paid first, 
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1 right? 

2 A. They were prior claims. They were paid first; that's 

3 right. 

4 Q. It was FIFO, first in, first out, right? 
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5 A. It was a certain logic to doing it that way. 

6 Q. What happened was the Trust, even before it started to 

7 pay money, entered into a process of settling those claims, 

8 right? 

9 A. Correct. 

10 Q. Isn't it true that insofar as the process that was 

11 concerned, Ms. Smith who was then running the Trust decided to 

12 make it relatively easy taking on a higher administrative 

13 burden by not requiring the law firms to document extensively 

14 their claims; that's what she decided to do for these claims, 

15 right? 

16 A. Again, I wasn't there. I am more than willing and — 

17 I'm more than willing to accept that this is what occurred. 

18 Whether she made it relatively easy, what she desired, I 

19 really don't know. 

20 Q. Did anyone ever tell you, Mr. Macchiarola, that what 

21 happened in connection with settling these claims is that the 

22 very claims procedures required by the plan were not followed? 

23 A. Again — 

24 Q. Did anyone ever tell you that? 

25 A. Again, you're asking me for knowledge before I became a 
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1 trustee of things I really have no knowledge of. 

2 Q. Did anyone ever tell you that the information in the 

3 prebankruptcy claims would be limited because of the desire to 

4 settle these claims quickly wherever possible? Did anyone 

5 ever tell you that? 

6 A. No, but it is part of the responsibility to pay claims 

7 quickly. I would tell you we do that now. We try to pay 

8 those claims quickly. 

9 Q. Was it part of the procedure under the plan to not follow 

10 the procedures under the plan; is that right? 

11 A. Well, again, these are claims that occurred against 

12 Johns-Manville, the company, before the Manville Trust stood 

13 in the shoes of Johns-Manville. I think they were treated 

14 differently. Whatever the reason was doesn't affect the way 

15 we do business today. 

16 Q. It doesn't? Isn't it a fact these dollars were all paid 

17 out, claims were all paid out 100 cents on the dollar; isn't 

18 that true? 

19 A. They were prebankruptcy claims; that is correct. We're 

20 now in a period of bankruptcy with a limited fund. 

21 Q. Isn't it true as a result of paying out 100 cents on the 

22 dollar to these 12,600 claims with inadequate information, 

23 that even before the Trust opened its doors in October of 

24 1988, the Trust did a financial analysis that said the plan 

25 wasn't going to work? Did anyone ever tell you that? 
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1 A. Yes. 

2 Q. I want to show you GZ-2200016, Trust Financial 

3 Performance, Analysis and implications of Latest Projections, 

4 October 17th, 1988. Isn't it true that even before the Trust 

5 officially opened and was officially approved, was still in 

6 bankruptcy, a financial analysis was done about the impact of 

7 paying out all these claims? 

8 A. Yes, it was. 

9 Q. By this time all these lawyers, the influential lawyers, 

10 they had gotten settlements on all their own prebankruptcy 

11 claims. They had gotten all those settlements, right? 

12 A. That is direct. 

13 Q. 100 cents on the dollar, correct? 
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A. That is correct. 

Q. When people started to do the numbers to see what the 
impact was, they started to say things like by the second 
quarter of 1989, the next year, cash will be gone and the 
backlog would be sizable. Were you familiar with that? Did 
someone tell but that when you started to study the Trust? 

A. I'm familiar with the fact that the Trust — I don't 
remember this chart. I'm not even quite sure I can see the 
whole thing, but sure. 

Q. They knew that at the time? 

A. Whatever difficulties that were had at the time, some of 
that was understood, not all. The primary issue for what 

1300 
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we're recently talking about is the growth of the claims. 

Q. We'll get to the growth. 

A. At a time that it was, this occurred, we didn't even have 
adequate funds for the claims that we had, much less the 
claims that have grown as a result of people, more people 
getting sicker with asbestos and synergy. 

MR. BERNICK: Would you read back the last question? 
(Last question and answer read back). 

Q. At the time even before the Trust opened its doors, it 
was known that it did not have adequate funds for the claims 
it already had, correct? 

A. I just want to ask who knew this. 

Q. The Trust knew it. The trustees knew it. There were 
presentations made to the trustees, correct? 

A. You're not suggesting that I knew it? 

Q. No, I'm not suggesting that you knew it. 

A. You're asking me to go over the history? 

Q. I'm asking you whether anybody told you at a time even 
before the bankruptcy was complete it was already known in 
financial projections the Trust did not have adequate funds 
for the claims that it already had. 

A. Yes. 

Q. In fact, what was considered at the time were three 
options; modification of the plan, voluntary compliance on the 
part of the Manville plaintiffs' bar, that is the lawyers 
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stand down and a trust bankruptcy. Those were all considered 
at the time, true? 

A. Again, you're asking me. I don't know what was 
considered. I honestly don't have knowledge of this. I 
think you'll have Mr. Austern. He would probably be better 
able to tell you that. I don't know what the solutions 
proposed were. I don't even know who they were proposed 
to. I have general knowledge of the problem, but you're 
asking me to get into specifics. 

I don't want to mislead you. I don't want to 
mislead the jury. I have no interest in being other than 
forthcoming, but I can't be forthcoming if I don't know. 

Q. Let me ask you this. Did Mr. Austern ever tell you, did 
you ever learn that before the Trust opened its doors and came 
out of bankruptcy, the trust had a last shot to do something 
about this, didn't they, before they opened up? They could 
have not gone forward. They could have said we're not going 
to do this? 

A. He never to my knowledge discussed possible options from 
the situation which you've described and which I've indicated 
I know on the basis of my pre-trust analysis, my analysis of 
the pre-trust period, but we never got into, as far as I ever 
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23 recall, any discussion of what options were available, what 

24 could have been done. 

25 Q. To your knowledge was there ever at this time any 
page 1302 

page 1303 

1 modification of the plan, any voluntary compliance on the part 

2 of the Manville plaintiffs' bar or was there in fact a Trust 

3 bankruptcy before the Trust opened its doors? 

4 A. There had to be a solution but I can't tell you which of 

5 these three were used to today. I don't know. 

6 Q. Let's go forward for the period after December of 

7 1988. The Trust now opens its doors, pays claims, right? 

8 A. That's correct. 

9 Q. This is a period of time that you personally have looked 

10 into, correct? 

11 A. It's a time before I became the trustee that I had done 

12 some research; that is correct. 

13 Q. Isn't it true during this period of time tens of 

14 thousands of poorly documented claims were filed? 

15 A. They were paid? 

16 Q. Filed. 

17 A. I don't know what was filed. I have a better sense what 

18 was paid, not what was filed. 

19 Q. Well, Ms. Houser said in her writings, as tens of 

20 thousands of these poorly documented claims were filed, the 

21 Trust could not make a timely offer to settle and was thus 

22 pulled into an overwhelming whirlpool of litigation, and was 

23 forced to begin to settle claims based upon their trial dates 

24 rather than the original first-in, first-out concept. Did 

25 she ever tell you that? 
page 1303 
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1 A. Not precisely in those terms but that situation I'm aware 

2 of. 

3 Q. Did she ever tell you the following; that the same 

4 members of the plaintiff bar who had professed affection and 

5 admiration for Smith and who had supported and applauded her 

6 appointments were unmoved by her pleas for action because they 

7 were the lawyers who benefited the most from the present 

8 situation. Their clients were typically among the 

9 early-filed claimants, and were in line to have their claims 

10 settled and paid prior to the depletion of the Trust's 

11 funds. Indeed, Smith's pleas to convince the plaintiffs' bar 

12 leaders to join with her in seeking intervention only caused 

13 them to press harder to have the Trust settle and pay their 

14 own claims more quickly. Did she ever tell you that? 

15 A. I don't recall. 

16 Q. Did she ever tell at you leadership at Manville — now 

17 off on their own, no longer involved in claims, right? Did 

18 she ever tell you leadership at Manville was uninterested in 

19 hearing about the possibility that the plan would fail, for 

20 fear that it would threaten the viability of the newly 

21 organized company? . A plan failure, potentially leading to 

22 dismantling of the injunction challenging all asbestos claims 

23 to the Trust, could have led Manville once again becoming the 

24 defendant in tens of thousands of lawsuits; did she share that 

25 with you? 
page 1304 
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1 A. I don't recall that being shared, but I have an 

2 understanding of that. 

3 Q. Finally, did she share with you her assessment that all 

4 parties to the original settlement plan turned a blind eye and 
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a deaf ear to the ever more obviously looming disaster because 

6 all of them had a vested interest in the status quo; did she 

7 ever tell you that? 

8 A. She didn't tell me that but I understand that to be one 

9 of the problems that was had. 

10 Q. You asked about the impact on this, what was paid. Have 

11 you ever been shown, are you familiar with GZ-200003 which is 

12 the views of Melvin Glass from the Trust on how much all this 

13 cost the Trust? Has anyone ever shared that with you? 

14 A. I probably have seen this document because — well, I 

15 don't know that I've seen but it occurred when I was trustee 

16 so I may have very well seen it. 

17 Q. He writes it's correct to say we settled the prepetition 

18 claims for less than the court docketed cases that were set 

19 for trial. The prepetition cases were settled in groups 

20 because of the expediency factor, wanted to pay it fast, 

21 right? That's what expediency means? 

22 A. I think, again, it goes back to the document. 

23 Q. Fair enough. 

24 A. The idea is that if you can settle in groups, you're 

25 talking about thousands of claims, talking about cost of 
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1 litigation, perhaps that have should be done. So lawyers in 

2 this case will propose a suggestion in groups of cases. 

3 Q. The files were mostly absent of information that would 

4 have allowed them to be evaluated individually. However, 

5 this is what we were told to do, that is the Trust staff were 

6 told to do and we did it. The court docketed cases were 

7 another matter. They were evaluated individually, however. 

8 There were times when we did not have all the information to 

9 be comfortable with the number, but the biggest problem with 

10 these cases was the lack of notice of the trial date. Many 

11 times we received a call from the defense counsel advising us 

12 that the trial was starting that day. Moreover, it was the 

13 plaintiffs' counsel who informed us the trial was imminent. 

14 Therefore, because of the courthouse steps mentality and other 

15 related factors, the trial docketed cases were usually settled 

16 for a premium amount. 

17 Were you told of that? 

18 A. I knew that was the case. 

19 Q. The Cimino settlements were a totally different matter. 

20 That was a group settlement, right? 

21 A. That's correct. 

22 Q. They were settled as a group. An evaluated number was 

23 put on the cases as a group. In the negotiations conducted 

24 by the highest level of the Trust — were you involved in 

25 those negotiations, Mr. Macchiarola? 
page 1306 

page 1307 

1 A. No, I was not involved in the negotiations but I'm 

2 familiar with them. 

3 Q. And the evaluated number placed on these cases was 

4 exceeded by a considerable amount. That means the Trust 

5 evaluated them to be a certain amount and the amount that was 

6 actually paid was more, right? 

7 A. Am I correct in my understanding this was approved by the 

8 court that supervised these cases? 

9 Q. I don't know if it was approved by the court. 

10 A. My understanding was they were. I think it's part of 

11 what occurred in some of these cases. 

12 Q. Sure, the court is always going to want to clear the 

13 docket, right? 
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A. We all want to settle claims. It's not such a bad thing 
to settle claims. It's not such a bad thing to follow the 
mission of the Trust. Sometimes that happens. 

Q. I'm not taking issue with that, Mr. Macchiarola. Can 
you take issue with the statements made by Mr. Clare of the 
Trust, the court docketed cases and group settlements in 
particular were settled for a premium amount? 

A. As I indicated, there was a pre-TDP period. 

Q. I'm asking. 

A. I want to put it in perspective. You're making it seem 
as if the cases that followed — 

Q. We'll get to the cases that followed in a minute. 

1307 

1308 

A. I'm only trying to help. 

Q. Sure. 

A. I'm trying to get an explanation here to everybody. 

These cases that were settled before the implementation of the 
TDP were cases that appeared on court dockets in other states, 
sometimes we had state judges that were making, insisting on 
settlement and we fulfilled those settlements. That's what 
these cases are about. That's all I want you to at least 
appreciate my knowledge of. 

Q. Was it your own assessment, Mr. Macchiarola — your own 
assessment — based upon what you knew, based upon what you 
wrote, that the settlements under docket pressure were 
disproportionately large? Was that your own assessment? 

A. Yes. 

Q. We go back over this whole period of time, the pre-TDP 
and the process by which the claims were resolved. 

Wasn't your own assessment that the Trust was 
captured and held hostage by the plaintiffs' bar? Were those 
not your own words in describing what had happened before the 
TDP? 

A. Well, if I say that it was, would you let me explain it? 

Q. Let's first get a yes or no answer. Those are 

exactly — 

A. Yes, you're quoting something I have said or written. 

Q. Let's be clear about it. 

1308 

1309 

A. Yes? 

Q. Mr. Macchiarola, you said and you wrote those words? 

A. That is correct. 

Q. You said and wrote those words after careful consultation 
with Mr. Austern, after consultation with Ms. Houser, after 
consultation with a variety of people at the trust, all of 
whom were invited by you to inform you and inform your views, 
true or not? 

A. Are you going to let me answer the question or are you 
going to ask me a question before I've answered the question 
you first asked me? 

Q. I would like, first of all, this is my examination, 

Mr. Macchiarola. 

A. I know, but you see, you're taking those words and not 
allowing me to give contextual meaning. That's what I'm 
objecting to. You're quoting a conclusion and that 
conclusion is based upon all of the factors that we've 
described, that you've described, which is a tort system, 
legitimate claims, docket, responsibility that the tort 
has — the claim has under the documents that it was 
given — and the ability of plaintiffs' lawyers to operate in 
a system of demanding their entitlement and by doing so. 
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23 forcing the Trust to not operate out of a position of 

24 strength. It operated out a position of weakness. It's a 

25 more complex question as my article or whatever you're quoting 
page 1309 

page 1310 

1 from would indicate. 

2 Q. With all those factors, every one of those factors, 

3 Mr. Macchiarola, now that you've had the opportunities to list 

4 them, with all those factors — 

5 A. Thank you — 

6 Q. — you've gotten the opportunity, when you put pen to 

7 paper, these were the words that you wrote to capture the 

8 bottom line of what had occurred prior to the time that you 

9 came on board, correct? 

10 A. That's a statement I made; that's correct. 

11 Q. I now want to talk a little bit before 1:00 o'clock about 

12 the overhang. That was your word to talk about what the 

13 influence or the relationship between what happened before the 

14 TDP with what happened after you and the other trustees came 

15 on board. There was an overhang, right? 

16 A. There was a time period in which issues had an influence 

17 on where we were. 

18 Q. Let's talk a little bit about that overhang. 

19 A. Okay. 

20 Q. In particular, let's talk about the period, 

21 Mr. Macchiarola, of the TDP. The TDP was negotiated, was it 

22 not? 

23 A. That's correct. 

24 Q. Incidentally, there's something else that you said about 

25 this period of time. Recognizing all the different factors 
page 1310 
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1 that you talked about, the language that you wrote, I ask you 

2 another specific question; that is, whether you felt that it 

3 was within the authority of the Trust in this case to say that 

4 the Trust was properly managed before 1992; do you remember 

5 that? 

6 A. I don't remember — 

7 Q. You remember my asking you, Mr. Macchiarola, does the 

8 Trust have the authority in this case, this lawsuit, to say 

9 the Trust was properly managed before 1992; do you remember my 

10 asking you that? 

11 A. I don't. You can put it up and I'll try to recall. 

12 Q. In your view based upon what you know, does the Trust 

13 have the authority in this lawsuit to take the position that 

14 the Trust was properly managed prior to 1991 — prior to 

15 1992? Your answer was I don't think so. 

16 Was that your view at the time? 

17 A. I think everything I've said today is consistent with 

18 that. 

19 Q. Do you remember what Mr. Austern's words were in talking 

20 about the same period of time, what his view was? 

21 Didn't he suggest words to you to describe the impact 

22 of the plaintiffs' bar on the trust? 

23 A. If you want to put it up. I'll be able to tell you if I 

24 saw it. I don't remember what words you're talking about. 

25 If you're talking about — if you're talking about specific 
page 1311 
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1 words, I don't know what you're talking about. If you're 

2 talking about the general impression that the problem existed, 

3 yes, I can say that's the case. 

4 Q. He wrote you more than the letter you showed through your 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



5 direct examination, right, much more than one letter? 

6 A. Yes. 

7 Q. Do you remember him talking about this being a situation 

8 where there were pigs at the trough? 

9 A. I remember that phrase. 

10 Q. Let's talk a little — 

11 A. Do you want to put that in context or just let that 

12 hang? 

13 Q. If those were the words that he described in talking 

14 about the document that you were putting together was pigs at 

15 the trough? 

16 A. Yes, I think he was making a whimsical suggestion which I 

17 rejected. 

18 Q. Whimsical suggestion that was supported by two pages he 

19 wrote you in that letter, correct? 

20 A. I don't know weather that was supported by that. It 

21 seemed to me as I remember the throw-away line. I think he 

22 was trying to be humorous. It wasn't humorous. I didn't 

23 adopt it. I don't know what he meant. 

24 Q. The TDP period of time, the TDP was a negotiated 

25 arrangement, was it not? 
page 1312 

page 1313 

1 A. That's correct. 

2 Q. The reason it was negotiated was when push came to shove, 

3 going back to this basic relationship, there was a plan, was 

4 there not? 

5 A. There was a plan. 

6 Q. There was a plan that was the charter of the Trust, 

7 correct? 

8 A. That's correct. 

9 Q. Unless the plan were to be amended or changed in some 

10 fashion, the plan was what the Trust had to follow, correct? 

11 A. That is correct. 

12 Q. That was the same plan that had been written, in large 

13 part, by the plaintiffs' lawyers, correct? 

14 A. (No response). 

15 Q. That's what the thing said; am I right? 

16 A. Well, that's the plan that was put into effect; that's 

17 correct. 

18 Q. If you wanted or the Trust wanted to change the process, 

19 to change the arrangement, to change the charter, you had to 

20 get the agreement of those same plaintiffs' lawyers, correct, 

21 it had to, correct? 

22 A. Not technically correct. The law committee, the 

23 committee of lawyers that's involved is different than those 

24 lawyers that put the plan together, but it needs to get 

25 approval of representatives of the claimants, representatives 
page 1313 

page 1314 

1 of the future claimants in some respects and then we've got to 

2 put it forward. That is, generally speaking, the way it 

3 works. 

4 Q. In practical terms, was the view of the Trust personnel, 

5 including the executive director that the new TDP had to be 

6 absolutely, must be — absolutely must be — sellable to the 

7 plaintiffs' bar? Did Ms. Houser ever tell you that at the 

8 time it was being negotiated? 

9 A. Sure, those are the terms under which we operate. The 

10 representatives of the people who are bringing claims to us 

11 have got to be at the table to discuss the way in which this 

12 money is going to be divided up among the beneficiaries. 

13 That's what the plan calls for. That's what we called. 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Q. GZ-200009, a March 2nd, 1993 letter from Ms. Houser to 
one of the plaintiffs' lawyers, recited by saying, my rallying 
cry throughout the effort was that it absolutely must be 
sellable to the plaintiffs' bar. Did she share that idea 
with you? 

A. Yes. 

Q. In order to sell it to the plaintiffs' bar, what was 
developed ultimately were TDP criteria. Those were part of 
the TDP, correct? 

A. That's correct. 

Q. The TDP criteria spelled out what claims are going to be 
allowed and paid and other claims would not be allowed and 

1314 
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paid, correct? 

A. And then what — 

Q. The process was. 

A. And what the values would be for those claims; that's 
correct. 

Q. Isn't it true that the TDP criteria that were negotiated, 
that in order to negotiate the TDP criteria, these were claims 
for disease, correct? 

A. Those were claims for injury to claimants, the underlying 
injury caused by disease, that is correct. 

Q. Medical injury, right? 

A. Injury that is medically-related; that's correct. 

Q. Isn't it true the Trust had no medical expert who was 
involved in reviewing and formulating the TDP criteria? 

A. I don't recall that we did have medical rights on that. 

I didn't understand why we would anyway. 

Q. I asked Ms. Houser, page 171, did the Trust ever 
retain — was her job to negotiate the TDP, was it not? 

A. Yes. 

Q. She was the person at the Trust principally responsible 
for the TDP? 

A. Yes. 

Q. The buck stopped on her desk, right? 

A. The buck passed ultimately to the trustees. 

Q. They have to approve. 

1315 

1316 

A. That's correct. 

Q. But it was her job to put the thing together, present it 
to you all for approval? 

A. That's correct. 

Q. She have led and ran those negotiations, correct? 

A. That's correct. 

Q. She would be the person most knowledgeable concerning why 
it was, what the agreement was, why it was reached, correct? 

A. That's correct. 

Q. In her own words, actually my words and she agreed, did 
the Trust ever retain medical professionals to write out 
qualifying criteria for any of the diseases in the TDP? Her 
answer was no. 

Is that consistent with your own understanding? 

A. That's correct. 

Q. She also was questioned, did the Trust ever ask a medical 
professional to review the qualifying criteria in the TDP in 
order to determine whether they were consistent with or 
complied with the diagnostic criteria that a doctor would 
use? You see that? 

A. Yes, I do. 

Q. Criteria that a doctor would use. Her answer — 
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A. A doctor would use in treating a patient? 

Q. A doctor would use — those are diagnostic criteria, 

diagnosing a patient. 

1316 

1317 

A. Right. I'm not quite sure whether we're talking about 
patients or claimants. 

Q. Claimants. 

A. You're talking about patients, obviously you want a 
doctor. If you're talking about claimants, I think you might 
want someone who is an expert in claims. 

Q. But the claimants are for a medical condition. 

Don't you want somebody to tell you what the medical 
condition really is? 

A. I think you want someone to tell you what the claims 
settlement history has been for types of claims. It would be 

helpful, I would expect, to have as many people as possible 
review it. I don't think it would be necessary if that's 
what you're asking. 

Q. I didn't ask that. 

A. Okay. 

Q. I want to know, diagnostic criteria from a doctor or 
something that is written down in medical textbooks, studied 
in medical school, right? 

A. Right. 

Q. Just bear with me. 

A. That's right. 

Q. The answer to that question is right. If you want to 
know what they are, you talk to a doctor. He says here's 
what the criteria are, correct? 
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A. That's correct. 

Q. In this case the Trust never sought to get expert advice 
on how to make criteria that were consistent with the 
diagnostic criteria that a doctor would use, correct? 

A. I'm having the same fight with an HMO to get them to get 

a doctor to look at what they don't want a doctor to look 

at. They tell me it's too expensive. 

Q. Mr. Macchiarola — 

A. The terms are different. 

Q. I'm trying to get through and ask you questions, 

Mr. Macchiarola. All I want to do is establish the facts. 

We can argue about what they mean later on. The fact is — 
the fact is — the Trust did not get expert advice to make 
sure that the TDP criteria were consistent with what a doctor 
would say, true or not? 

A. Not true. If you read the question, you asked me 
whether the Trust got expert advice. You're assuming that 
expert advice would come from a doctor. That's not what your 
question stated. I believe we had experts. We had experts 
in claims settlement. We had experts who knew how to handle 
these claims. We had handled the claims before. So, if 
you're telling me that we need a doctor as the expert, I'm 
going to disagree with you. If you tell me that we didn't 
have a doctor, I'm going to agree with you. 

Q. That's all my question to you. 

1318 
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A. That's my answer. 

Q. You never even took the step, the Trust never even took 
the step of consulting with even one doctor on the medical 
criteria for diagnosis, true or not? 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


A. I don't know if we did or didn't consult with one 
doctor. The question is different. 

Let's say for purposes of the discussion we didn't 
bring in doctors to review this — 

Q. The upshot of it all, the Trust did not choose to require 
that the TDP spell out medical diagnostic criteria sufficient 
for a diagnosis and did not require the submission of actual 
medical proof, correct? That's what Ms. Houser said. Do you 
agree or disagree with her? 

A. I'm not sure I understand what she says. I'm trying to 
figure it out. 

Q. When it came to the TDP, the Trust did not choose to 
require the TDP spell out medical diagnostic criteria 
sufficient for a diagnosis and did not require the submission 
of actual medical proof that those criteria had been met. 

Her answer is yes. 

A. That's what she said. 

Q. Isn't it true by the time the TDP was negotiated and 
done, the Trust anticipated that there will be problems; that 
there might be problems with the TDP being gamed? That's what 
Ms. Houser told us. Is that your anticipation, 

1319 
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Mr. Macchiarola? 

A. We're always worried about that issue. 

Q. In fact, what happened was that shortly after the claims 
started to role in, it became clear that there was a major, 
major problem that the Trust had with the claims, correct? 

A. Well, if you explain what the major problem is. I'll be 
able to answer that question. 

Q. Sure. This will be my last document before we break for 
lunch. 

MR. BERNICK: Is that all right with the court? 

THE COURT: Yes. 

Q. June 4th, 1998, isn't it true — this is a memo from Pat 
Houser to the Manville trustees. One of those would be you, 
right? 

A. That's correct. 

Q. This is now on your watch, right, Mr. Macchiarola? 

A. Thank you, sir. 

Q. Isn't it true that at this time charts were prepared, 
started to take a look at the filings that had taken place, 
correct? 

A. That is correct. 

Q. These charts show, as an example, that if you took a look 
at non-malignancies, claims other than cancer claims, right? 

A. Right. 

Q. We see that during the period of time before the TDP, 
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back in '88 and '89, category number 1 is this right here. 
That's pleural disease, right? 

A. Yes. 

Q. Categories 2 and 3 are BID and — BID, disabling and 
nondisabling? 

A. Right. 

Q. What we can see is those two things, the pleural disease 
in categories 2 and 3 moved somewhat in tandem in the earlier 
years, right? 

A. That's correct. 

Q. But when it came to the TDP, category 1 was now flat but 
there was a spike in category 2 and 3, correct? 

A. That's correct. 
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Q. Then the Trust then said how about if we compared it to 
the cancer claims? Under the cancer claims, those are the 
malignancies, right? 

A. That's correct. 

Q. We can see the cancer claims, too, remained flatter, 
constant during the TDP but all the nonmalignancies, pleural 
disease, BID, asbestosis, all those spiked, right? 

A. That's correct. 

Q. Because of this, the Trust had a major, major concern 
with whether the BID claims, asbestosis, disabling, 
nondisabling BID, whether those were bona fide claims. That 
was a major problem, a major question the Trust had to 
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address, correct? 

A. You're going to let me answer the question? 

Q. Sure. 

A. It calls for more than just an analysis of the numbers. 

Q. The question I'm asking you now is based upon the 

numbers, based upon a lot of things we'll pursue more after 
lunch, was there or was there not a central and critical issue 
the Trust had to address which was are those claims, 
categories 2 and 3, are those claims being submitted, are they 
bona fide claims? Is that a major issue the Trust had to 
address? 

A. Primarily the claims you're talking about, although 
analyzed here in 2 and 3 were category 2 claims, not disabling 
bilateral interstitial lung disease. The change in what we 
required was that x-rays were no longer needed. That claim 
has a settlement value of $2,500. When people who put those 
claims forward realized that they could get a claim without 
having to pay the sum necessary to medically document a $2,500 
claim, those claimants began to file. That's my 
understanding of it. It reflects the fact that the Trust's 
obligation to settle claims was going to be more easily met 
with those diseases than had been in the past and while we 
were concerned, I don't think the concern on reflection 
reflected much more than that. 

Q. In fact, did in Mr. Austern's own words, he put it this 
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way, on September 3rd, 1996, document GZ-2000596 the 
following. He said I am painfully aware of the fact that the 
list of issues on which we are conferring with you and your 
clients is already dawning both in terms of number and 
difficulty, but we have reluctantly concluded, number 1, the 
Category III and the PFT standards are at best inartful. 

Number 2, the PFT results submitted to the Trust range from 
the acceptable through the sloppy and unreliable, all the way 
to the fraudulent and that as a result, we are paying 
claimants with alleged Category III claims who should be not 
be receiving a Category III scheduled value offer. Was that 
what Mr. Austern concluded? 

A. Yes, Mr. Austern's conclusion was that the data presented 
were not reliable. When we come back from lunch I'll be more 
than willing to go through what I can explain to you about how 
that problem posed an enormous issue for us because of the 
state of medical diagnosis. 

Q. Your own conclusion was that the medical audit uncovered 
claims, not claims that weren't being paid enough, but claims 
that maybe shouldn't have been paid at all. You said there 
was no question but that that's true. Those are your own 
words, Mr. Macchiarola? 
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23 A. That's correct. Again — 

24 Q. Were those your own words, Mr. Macchiarola? 

25 A. Part of the problem — 

page 1323 

page 1324 

1 Q. I'm sorry, Mr. Macchiarola — 

2 A. Those are my words. Would you be interested in knowing 

3 what it means? 

4 Q. We'll pursue a lot what it means after lunch. If the 

5 court will permit, this would be a good time to break, your 

6 Honor? 

7 THE COURT: Be back, please at 5 after 2:00. 

8 (Jury leaves courtroom.) 

9 THE COURT: Will counsel remain? We have a few 

10 matters to take up. 

11 There were some documents that counsel wanted to 

12 bring to my attention? 

13 MR. SCHROEDER: What they wanted to do is for 

14 admission — the only request, one of the requests they want 

15 to read, number 28, there's two requests on whether we ever 

16 warned anybody about synergy. The one request is simply an 

17 objection that they want to read and the second request which 

18 was supplement, we just said we never did that. I would like 

19 not to have the objection read, withdraw it if that's the 

20 case. 

21 THE COURT: Why do you need that? 

22 MR. WESTBROOK: It's not simply an objection, it's 

23 the fact on June 2nd, 2000, Reynolds answered it didn't 

24 understand the use of synergistically or cause. 

25 THE COURT: You could use it if they did more than 

page 1324 
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1 object. 

2 MR. SCHROEDER: It incorporates by reference to the 

3 prior answer. They haven't marked that. If they're going 

4 to read our answer we did incorporate the prior response. 

5 THE COURT: Read them both together for 

6 completeness. 

7 MR. SCHROEDER: We have a standing objection on the 

8 preemption issue to those kinds of questions as well since 

9 this is a question we ever warned anybody. 

10 THE COURT: Anything else? 

11 MR. SCHROEDER: They've given us a few documents 

12 this morning that they wanted to see. They are marketing 

13 documents. I don't have any problem with this one. 

14 THE COURT: What number is that? 

15 MR. SCHROEDER: Plaintiffs' 76050.4653. 

16 THE COURT: Yes? 

17 MR. SCHROEDER: You can't see it quite as well on 

18 the machine. It clearly bears the Surgeon General's 

19 warning. I don't have any problem with that. They have 

20 another one, though. It's illegible. I would only ask if 

21 they're going to show some of these type of documents it bare 

22 the Surgeon General's warnings so the jury could see that. 

23 They're both the same. I don't know why they can't just use 

24 one. 

25 MR. WESTBROOK: We'll get the best copies we have, 
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1 In some cases they're photocopies. 

2 THE COURT: If there's any illegibility you'll read 

3 it off to them. 

4 MR. SCHROEDER: There was one other document in 
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5 their list, we got a document this morning that's never 

6 appeared on exhibit list. 

7 THE COURT: Let me see the document,. If you 

8 object to it. 

9 MR. SCHROEDER: I have to figure out what the story 

10 is behind the document. I would like time to do that. I'm 

11 going to do it over lunch, if we could put it until tomorrow 

12 morning, that would give me time to look at it. 

13 THE COURT: We'll be glad to do that. 

14 MR. WESTBROOK: The defendant made a very 

15 significant point in our presentation we didn't want 

16 Mr. Macchiorola referring to you, the court, anything like 

17 that. In Mr. Bernick's cross-examination, put on the screen 

18 a letter clearly said right under the sentence he was readings 

19 the damn broke. Judge Weinstein did this, said Judge Weinstein 

20 publicly vilified the Trust, up there for the jury to see. 

21 THE COURT: I didn't see it. 

22 MR. BERNICK: If that happened I assure you I 

23 apologize. I didn't mean that at all. 

24 THE COURT: I don't think it pays to bring it to the 

25 jurors' attention, 
page 1326 

page 1327 

1 MR. WESTBROOK: We didn't want to bring it to the 

2 jurors' attention, but we like latitude. The jury was 

3 reading it, the court vilified the Trust; that the Trust would 

4 be allowed to say, as we discussed — 

5 THE COURT: Take my name off of it. 

6 MR. MANSFIELD: One more document, your Honor. If 

7 I could hand up to the court, we were handed this one this 

8 morning, not appeared on any list before. 

9 THE COURT: 7608044066? Yes? 

10 MR. MANSFIELD: We need to run down the document. 

11 I don't think that date could possibly be right. 

12 More important, it's not relevant to anything in this 

13 case. There's no depiction of any issue. 

14 THE COURT: Yes, it is relevant. It shows these 

15 two people about to enjoy Newports. They're athletic, 

16 enjoying themselves, the implication that this is good for 

17 your health,. It could be argued, I don't know what I would 

18 conclude. 

19 MR. MANSFIELD: This is being offered as the 

20 representation. 

21 THE COURT: What for? 

22 MR. WESTBROOK: Part of a compilation number of 

23 defendants' ads throughout the decades on smoking. 

24 THE COURT: I suppose it supports Hanson's 

25 testimony. I don't understand what the objection is. 
page 1327 

page 1328 

1 MR. MANSFIELD: First there's relevance. I don't 

2 see how this is relevant to any issue. 

3 THE COURT: Overruled. 

4 MR. MANSFIELD: The second point, there's writing I 

5 can't read, a compilation of documents that had never been put 

6 on any lists that we've gotten until this morning. 

7 THE COURT: Show them what you're going to show 

8 them. 

9 MR. WESTBROOK: Yes, your Honor. 

10 MR. BERNICK: In order to make this afternoon go 

11 more smoothly, I am really trying not to involve the court in 

12 my cross-examination of Mr. Macchiarola. 

13 THE COURT: I'm going to tell them if you ask me 
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before the jury comes in, when he takes the stand to stop 
arguing, just answer the question. He's a lawyer. Lawyers 
don't know how to say yes or no. 

(Luncheon recess; continued on next page.) 
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1329 

AFTERNOON SESSION 
(In open court; jury present.) 

FRANK MACCHIAROLA, resumed. 

THE COURT: All right. Let's proceed. 
CROSS-EXAMINATION (Continued) 

BY MR. BERNICK: 

MR. BERNICK: Good afternoon, ladies and gentlemen. 
THE JURY: Good afternoon. 

Q. Good afternoon, Mr. Macchiarola. 

A. Good afternoon. 

Q. I want to pursue a little bit further where we were 
going. I want to make sure we're reading off the same page we 
were reading off before lunch. 

A. Yes. 

Q. We had WZ-00100, which was one of the charts or attached 
to the charts. And the charts showed that in connection with 
the TDP, there was a spike in both Category 2 and in Category 
3; correct? 

A. Correct. 

Q. And Category 2 was what, and Category 2 was what? 

A. Those are asbestosis cases, 2 and 3. 

Q. Is Category 2 disabling, or non-disabling? 

A. I think it's non-disabling. 

Q. And Category 3 is disabling; is that fair? 

A. That's correct. 

1329 

1330 

Q. The spike was not only in non-disabling asbestosis, but 
also in disabling asbestosis; correct? 

A. That is correct. 

Q. Now, isn't it true that the Trust embarked upon a process 
— we'll put parentheses 2 and 3 — the Trust embarked upon a 
process of trying to figure out which of the claims that were 
being filed now under the TDP were bona fide claims and which 
were not? 

A. That's correct. 

Q. And that process was called a medical audit; right? 

A. That is correct. 

Q. And the purpose of the medical audit was to, put simply, 
to sort out the wheat from the chaff; would that be fair? 

A. Yes. 

Q. Okay. So that the only claims that the Trust would pay 
would be bona fide claims; true? 

A. Correct. 

Q. Isn't it true that as the claims came in and were subject 
to the audit, that the audit was made actually to be a 
plaintiffs-oriented audit; that is, an audit that was giving 
the plaintiff the benefit of the doubt; do you recollect that? 
A. Yes. 
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Q. In fact, on September 15, 1995, Ms. Houser wrote, in 
WZ-00855, to Mr. Inselbuch about the audit and said: "As you 
know, the program is designed to be very plaintiff-oriented." 

1330 

1331 

Those were her records; right? 

A. That's correct. 

Q. Was that claim, that the audit gave the claimant the 
benefit of the doubt, was that concept a concept that had been 
shared with different people at the Trust, or is that just 
your own personal view? 

A. I think that's what we thought we were trying to do. 

Q. Isn't it a fact that as the audit results came in, they 
started to show that the failure rate at the first review, the 
failure rate, is around sixty percent, and the aggregate 
failure rate after two reviews is approximately fifty percent; 
that is, even after two reviews, half of the claims were 
failing? 

Isn't that what she reported? 

A. That's correct. 

Q. Isn't it true, Mr. Macchiarola, that as a result of this 
data, the Trust came to the conclusion that the TDP was being 
gamed? 

A. Do you have a document that you can refresh me? 

Q. Sure. You know I always have something in my hand. 

A. I would like to see it. 

Q. I asked the question of Ms. Houser a few days after I 
took your deposition, or maybe a few days before, at page 187, 
line 7: "In point of fact, in 1995 and 1996, the Trust 
observed a much greater than expected filing of asbestosis 
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claims; correct? 

"ANSWER: Yes, that's correct. 

"QUESTION: It did come to the conclusion that the 

TDP was being gamed and claims were being filed that weren't 
entitled to compensation; correct? 

"ANSWER: That was my opinion at the time." 

Was that in fact the opinion of the Trust at the 

time? 

A. I think we were of the same opinion. 

Q. Now, the Trust actually proposed some ways to solve this 
problem; for example, the Trust actually proposed changing 
some of those TDP criteria; correct? Do you remember? 

A. Yes. Do you want me to look at anything? 

Q. Sure. This is GZ-200596, a letter, September 1996, from 
Mr. Austern to the one of the plaintiffs' lawyers. And it's 
reported here that at this point in time after the TDP is now 
in process, — before the TDP, I think we were in agreement 
that there was not a medical expert who was consulted by the 
Trust — but after the TDP had developed this problem, isn't 
it true that the Trust actually consulted with four experts on 
the pulmonary-function test? 

A. That's correct. 

Q. The pulmonary-function test was part of the TDP criteria 
for a Category 3 claim; correct? 

A. That's correct. 
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Q. And this says that: "Without exception, the four PFT 
experts with whom we have conferred, two of whom have 
testified on a number of occasions for plaintiffs alleging 
asbestosis personal injury, have told us that PFT's of less 
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5 than eighty percent are routine among people who are 

6 uninjured." 

7 The TDP criteria for Category 3 was a PFT of less 

8 than or equal to eighty percent; correct? 

9 A. That's correct. 

10 Q. What the experts are saying, there are people who have 

11 that PFT who are uninjured people and who do not suffer from 

12 any pulmonary disease, let alone disabling bilateral 

13 interstitial diseases, that's what the PFT expert told the 

14 Trust? 

15 A. Yes. 

16 Q. One expert told us it is possible to compete in the 

17 Olympics with a total lung capacity of less than eighty 

18 percent. And then Mr. Austern goes on to strongly urge — 

19 that is, urge to the claimants' lawyers — that we discuss a 

20 TDP amendment, changing the criteria, that reduces to seventy 

21 percent the acceptable noncompensable Category 3 PFT scores; 

22 correct? 

23 A. Correct. 

24 Q. So, the Trust is actually making some proposals about how 

25 to solve the problem; is that fair? 

page 1333 

page 1334 

1 A. That's fair. 

2 Q. The Trust tried very hard to solve that problem, did it 

3 not? 

4 A. I think so. 

5 Q. Isn't it true that as the Trust tried to solve that 

6 problem, time dragged on and the Trust became frustrated with 

7 the inability to move the lawyers for the claimants. This is 

8 WZ-000581, a letter of October 1987 from Ms. Houser to, again, 

9 one of the claimants' lawyers. 

10 Was that your sense, that it took a long time and 

11 that there were problems that were developing in trying to 

12 produce a resolution? 

13 A. Yes, that's correct. 

14 Q. I'm not going to read the whole letter, but Ms. Houser 

15 basically says: "The first step, I believe, is to be brutally 

16 frank about some of the major perceptions and issues I'm 

17 facing internally, which are as follows: First, in the past 

18 eighteen to twenty-four months has seen filings that have such 

19 poor quality, medical documents are so marginal as to 

20 exposure, and so enormous in number that the result is to rob 

21 the sick people this Trust was intended to help." 

22 Did she share a sentiment with you? 

23 A. Well, I don't know if I would share the conclusion. But 

24 we had seen marginal filings, that's correct. 

25 Q. Did she share that sentiment that she is writing in this 
page 1334 

page 1335 

1 letter with you or with others? Again, I'm not intending to 

2 pick on you, Mr. Macchiarola. I'm just asking whether this is 

3 something that she said, not just in the letter, but she said 

4 internally? 

5 A. She may have said that. I don't know that I agree with 

6 it, but she may have said that. 

7 Q. "The leadership of the plaintiff bar is either unwilling 

8 or unable to address the issue of poor-quality claims, and 

9 there are some among the leadership who participate." What 

10 she's saying is that there's some of the leadership 

11 plaintiffs' lawyers who are part of the problem; is that 

12 correct? 

13 A. Correct. 
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14 Q. "It is our sense — and by 'our,' I mean myself, the 

15 trustees and the staff — that the SCB" — that's the 

16 committee of plaintiffs' lawyers; right? 

17 A. That's correct. 

18 Q. — "is not interested in rationally discussing any 

19 serious operations-policy issues. Instead, their — and by 

20 implication your — only goal is to create controversy and bad 

21 feeling, hoping to frustrate us or frighten us enough that we 

22 will simply throw up our hands and dump the medical audit 

23 program, paying whatever claims are presented, on the basis of 

24 whatever evidence is supplied. Therefore, we have been 

25 increasingly reluctant to consult on issues when we are not 
page 1335 

page 1336 

1 required to do so, since it seems like an exercise in 

2 masochism." Which means self-punishment; right? 

3 A. Right. 

4 Q. She says: "I recently presented to the Trust" — this is 

5 up at the top — "a proposal for a doctor-based audit 

6 program. It was done simultaneously with the publicity 

7 generated by a law firm we both know, whose deposition 

8 instructions were criticized for coaching clients. That was, 

9 the claim was, the law firm was telling their clients what to 

10 say during the depositions, — There was a lot of publicity 

11 about that; right? 

12 A. That's correct. 

13 Q. — were criticized for coaching clients in the absence of 

14 any admonition to tell the truth. As a result, the trustees 

15 reviewed my proposal with respect to publicity as a 

16 background, and saw evidence that few law firms using a few 

17 doctors with very poor audit records represented eighty-five 

18 percent, that's right, eighty-five percent of the more recent 

19 filings." 

20 These were all positions and items that were taking 

21 place at this time; correct? 

22 A. Correct. 

23 Q. The letter ends with a plea: "I need a viable 

24 alternative to our current plan that addresses these issues. 

25 Are you willing to help me find one?" 
page 1336 

page 1337 

1 That was the parting plea, was it not? 

2 A. Yes. 

3 Q. Now, ultimately, this issue, these problems, were 

4 resolved; correct? There's a settlement that was reached with 

5 the claimants? 

6 A. Yes. 

7 Q. And in that settlement, isn't it a fact that the medical 

8 audit that had been used by the Trust previously was no longer 

9 going to be used? 

10 A. That is correct. 

11 Q. Isn't it true that the net result was that the Trust 

12 basically had to abide by the asbestos claimants' view of the 

13 world, the asbestos claimants' view of the world, and that the 

14 Trust had to pay claims according to the deal that was the 

15 TDP, even where a medical audit might establish that there 

16 were questions about the merit, the medical merit of the 

17 claim; isn't that a fact? 

18 A. Do you want to show me that? 

19 Q. Is that true, or not? 

20 A. Well, I think the settlement that was reached was a 

21 settlement that resulted from litigation that resulted in that 

22 result. 
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Q. I don't want to get into litigation. I want to get the 
bottom-line result. The bottom-line result — and this is the 
question that I asked you in your deposition to get to the 
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bottom line. 

At page 70, I said: "Was the net result that the 
Trust basically had to abide by the tort — or the asbestos 
claimants' view of the world, and that the Trust had to pay 
claims according to the deal that was the TDP, even where a 
medical audit might establish that there were questions about 
the merit, the medical merit of the claim; correct?" 

And your answer was: "We could not go behind the 
presentation of documentation sufficient to demonstrate, in 
the eyes of the person making the documentation, that a 
meritorious claim was there, that is correct." 

A. Yes. 

Q. You basically had to accept the documentation that was 
presented to you? 

A. That is correct. 

Q. In your own words, Mr. Macchiarola, weren't your own 
words that when there are problems between the claimants' 
lawyers and the Trust before the TDP, the Trust caved in, and 
when there were problems with the claimants' lawyers and the 
Trust after TDP, the Trust lost standing up? 

A. Well, "the Trust lost standing up?" The Trust lost, we 
lost the case, is that what you are saying? 

Q. No, the Trust in terms of the result. You lost standing 
up to the plaintiffs' bar. Those were your own words? 

A. We lost in that, that is correct. 

1338 
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Q. Let me get to the question of what the money went for. 

You showed some scheduled values for the TDP. There 
were some dollar figures that get paid out under the TDP. 
Remember that? 

A. That's correct. 

Q. Under the TDP claims — each claim category has a certain 
dollar value; right? 

A. That's correct. 

Q. And that's called the scheduled value or the liquidated 
value? 

A. Scheduled value, I guess is what it is. 

Q. And the Trust pays out ten percent; right? 

A. That's correct. 

Q. Isn't it true that in order to negotiate the TDP prices 
to insure that they would be fair, the Trust actually went 
back to the — the claimants themselves went back to take a 
look at what the historical values had been, in order to 
assure that the new TDP values were consistent with what had 
been paid by the Trust in the pre-TDP period; isn't that true? 
A. That's correct. 

Q. So, basically, the idea was, in coming up with that 
schedule of values, that everyone went back to see what the 
Trust had paid out, what they had done pre-TDP for whatever 
reason, they took the dollars that were set as the dollars 
that had been paid out pre-TDP, and they set the new dollars 

1339 

1340 

based upon history; correct? 

A. Correct. 

Q. Now, with this as the backdrop — so, basically, if we 
went to the scheduled values and then came down, in the 
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5 aggregate, today, under the TDP, the Trust is paying roughly a 

6 ten percent portion of what had been paid by the Trust 

7 pre-TDP, in the aggregate; fair? 

8 A. Generally speaking, that's correct. 

9 Q. Now, with that as a backdrop, I want to come back to the 

10 first chart that we put up here. We talked about the Trust's 

11 obligation, and now I want to talk about what the Trust 

12 actually paid for. 

13 Isn't it true you cannot represent, figure out for 

14 the pre-TDP period and for the TDP period, you cannot 

15 represent that the Trust paid only for bona fide claims during 

16 the TDP period, can you? You can't say that the Trust only 

17 paid for bona fide claims during the pre-TDP period; correct? 

18 A. You mean I cannot say that every claim — I don't — 

19 Q. You can't say that any, all, or some of the claims 

20 pre-TDP were bona fide claims; you just don't know? Correct? 

21 A. Except they were litigated claims. 

22 Q. I'm just talking about bona fide claims, claims that had 

23 merit. You can't say that the pre-TDP claims that were paid 

24 were bona fide claims, can you? 

25 A. I don't know what that means, 

page 1340 
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1 Q. Well, you answered the question at deposition very 

2 simply. I asked you, at page 187: "And again, you can't 

3 represent that the dollars that were spent pursuant to the 

4 original plan of reorganization were dollars that were 

5 actually spent on bona fide claims; all you can represent is 

6 that they were dollars spent pursuant to the plan; correct? 

7 "ANSWER: Correct." 

8 A. That's correct. 

9 Q. You couldn't make the representation that they were bona 

10 fide; true? 

11 A. That is correct. 

12 Q. Let's talk about the TDP. Isn't it true that, given the 

13 way that dollars were spent pursuant to the TDP, and given 

14 what you have said about the medical audit and what happened 

15 to the medical audit, you can't represent that the dollars 

16 that were spent pursuant to the TDP were spent to resolve bona 

17 fide claims that are, each and all of them, bona fide? True, 

18 or not? 

19 A. I cannot warrant that every claim we paid was a bona fide 

20 claim. That is true. 

21 Q. You can't even take, of the TDP claims that have been 

22 actually paid, you can't tell us what portion of them are bona 

23 fide and what portion of them are not, as you sit here today, 

24 can you? 

25 A. Well, they were paid on the basis that we believed they 
page 1341 
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1 were bona fide. But we cannot — we have no way of 

2 determining whether those claims were or weren't after the 

3 fact. 

4 Q. Because there is no medical audit allowed; correct? 

5 A. No. Because there's no way, even with a medical audit, 

6 of saying that they were bona fide. That's part of the reason 

7 that the medical audit was set aside. The medical audit did 

8 not admit of every bona fide claim. The medical audit was 

9 imprecise. 

10 Q. You told us that the purpose of the medical audit was to 

11 determine the bona fide claims; correct? 

12 A. Correct. 

13 Q. There is no medical audit. You can't represent that the 
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14 TDP claims are bona fide, can you? 

15 A. That's part of our difficulty. The medical audit was 

16 unable to distinguish between bona fide and non-bona fide 

17 claims, no matter what, because the disease was not 

18 susceptible to a full-proof determination. 

19 The medical audit was not, in and of itself, able to 

20 give us the information that would allow us to discard only 

21 claims that were not bona fide. Medical audit would also 

22 eliminate claims that were bona fide. And that's what the 

23 witnesses — that's what our experts told us when they 

24 examined the medical audit. 

25 They said the medical audit captures people who 
page 1342 
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1 shouldn't be paid, but it excludes people who should be paid. 

2 And that's why the medical audit was abandoned, not because 

3 fraudulent people would be paid, it was abandoned because 

4 people who should have been paid wouldn't have been paid under 

5 that medical-audit procedure. 

6 Q. Let me understand something, Mr. Macchiarola. It was the 

7 Trust's position that literally for years, and pursuant to its 

8 own experts' advice, that the medical audit was necessary to 

9 separate the wheat from the chaff; correct? 

10 A. It was intended to do that. 

11 Q. It was necessary to do that, that's what the Trust said; 

12 right? 

13 A. We believed, when the medical audit was put in place, 

14 that it would distinguish the wheat from the chaff, as you put 

15 it. After medical audit was in place, when our medical 

16 experts examined it, a study done for us by professors from, I 

17 believe, the University of Pennsylvania, they concluded that 

18 the medical audit was excluding people who should have been 

19 paid. 

20 And the purpose of the Trust is not to eliminate 

21 everybody, if, in eliminating everybody, we are eliminating 

22 people who should be paid. We're a claims-payment facility, 

23 and so the medical audit lost its validity, certainly in my 

24 eyes and among a number of us, as the program was looked at. 

25 Q. Let me be clear. It was your position that the Trust, on 
page 1343 

page 1344 

1 its own, on its own, now with the benefit of its experts, 

2 decided, we don't want the medical audit anymore? Is that 

3 what you are telling me? 

4 A. No. 

5 Q. Isn't it a fact — 

6 A. What I am telling you is that research was done, and that 

7 research undercut the position of the medical audit. 

8 And a number of trustees, myself being the first of 

9 them, determined that the medical audit should not be 

10 continued. 

11 Q. Right. 

12 A. And that occurred during a litigation that you are 

13 talking about and, in a sense, when the settlement occurred, 

14 it was not anything that I was distressed at, because we were 

15 excluding bona fide claimants, even though we were including 

16 perhaps claimants who we shouldn't have paid. 

17 Q. That's fine, Mr. Macchiarola. I accept that for purposes 

18 of my question. 

19 As you sit here today, doesn't that mean that with 

20 regard to the dollars that were paid by the TDP, you can't 

21 separate the wheat from the chaff? 

22 A. No one can. 
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23 Q. You can't separate the bona fide claims from the claims 

24 that are not bona fide? 

25 A. No. It's impossible, 

page 1344 
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1 Q. You can't separate the medically-valid claims from the 

2 claims that are invalid; correct? 

3 A. It's impossible, because it's a matter of judgment. 

4 Q. Okay. 

5 A. And the judgment — it's like a chad ballot. Was that 

6 ballot voted or not voted? Experts disagree. It's the same 

7 thing with the medical audit. Experts, doctors on one side, 

8 said, this person has lung disease. Doctors on the other 

9 side, this person doesn't have lung disease. 

10 Q. Fine, I'll accept all of that. I'll accept every bit of 

11 that, Mr. Macchiarola. 

12 You can't tell us whether any or what portion of the 

13 TDP claims that were paid were for people that actually had 

14 lung cancer, can you? 

15 A. That is correct. 

16 Q. You can't tell us what portion actually had asbestosis; 

17 correct? 

18 A. I believe that is correct. 

19 Q. You can't tell us which ones actually had bilateral 

20 interstitial disease; correct? 

21 A. That is correct. 

22 Q. You can't tell us, with regard to the TDP criteria, the 

23 TDP criteria themselves, you can't tell us which ones of those 

24 claimants in fact, in truth, satisfied the medical criteria 

25 that are contained in those criteria; true, or not? 
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1 A. Because we were not diagnosing, we were settling claims, 

2 the standard is different. If you're a doctor and you're 

3 telling someone they are diseased, the standard is different 

4 than if you have been set up to resolve claims. 

5 Q. Focus on my question: You cannot tell which ones of the 

6 claimants, or what group of the claimants, in fact, even 

7 satisfied the TDP's lesser standards, can you? 

8 A. Same answer. 

9 Q. Same answer. 

10 Let's talk about the obligation of paying only for 

11 the Manville liability; do you remember that? 

12 A. Yes. 

13 Q. And I believe that you agreed with me, with Mr. Austern's 

14 testimony, that the Trust had to take — 

15 MR. BERNICK: Could your Honor inquire of the jury, 

16 can they can read the screen here? 

17 A JUROR: Not at the top. I can read the bottom. 

18 (Pause.) 

19 MR. BERNICK: Is that better? 

20 THE JURY: Yes. 

21 BY MR. BERNICK: 

22 Q. I think you agreed with me that one of the obligations 

23 that the Trust had was to take all reasonable steps that could 

24 be taken to avoid paying for liability other than Manville's 

25 liability, is that correct? 
page 1346 

page 1347 

1 A. That's correct. 

2 Q. Okay. 

3 Now, you've made mention of the fact that a lot of 

4 claimants smoked; right? 
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A. That's correct. 

Q. And you've made mention of the fact of the synergy, and 
you've even given your understanding of some of the numbers 
that have been used in some of the studies; correct? 

A. I'm trying. 

Q. There are a lot of people who are smarter than both you 
and I who will come and tell us the truth about the numbers, 
and the jury will reach their own conclusion; fair? 

A. Smarter than me. 

Q. Okay. 

Isn't it a fact, though, that the Trust itself, the 
Trust came into existence in 1988; correct? 

A. Correct. 

Q. And I think that we'll have Mr. Austern agree, and we'll 
all agree, that the Trust knew about synergy from the very day 
it opened its doors; correct? 

A. I'm not sure how much was known. But as far as I'm 
concerned, I knew something about synergy, not a great deal. 

Q. I asked you that question on page 134 at line 19: "Let's 
just pin this down. The Trust has always known, indeed, the 
complaint talks about the Surgeon General's report in 1985; 

1347 

1348 

correct? 

"ANSWER: Correct. 

"QUESTION: The Trust has always known that smoking 

increases the risk of asbestos-related illness? 

"ANSWER: That's correct." 

True, or not? 

A. That's correct. That's the Trust. You asked me what I 
knew. 

Q. I'm sorry. The Trust had access, in 1985, to experts who 
they could consult with about the payment of claims; correct? 
A. Correct. 

Q. The Trust has always had access to experts? 

A. Correct. 

Q. The Trust has had access to lawyers, experts, medical 
consultants, if they want, they can get paid, the Trust can 
hire those people? 

A. That's correct. 

Q. There's no issue that the Trust personnel — people like 
Mr. Austern, people like Ms. Houser, people like Ms. Smith — 
have known since before the Trust opened its doors that there 
was this synergistic relationship; correct? 

A. There was that general understanding, that's correct. 

Q. Not only was that the general understanding, but I'll 
show you something else and see if you agree. Mr. Austern 
said, in January of this year, the following in response to my 

1348 

1349 

questions: 

"QUESTION: By 1988, the Trust was aware of the fact 

that the claims that were being brought against the Trust were 
in part caused by smoking? 

"ANSWER: Some of them were. 

"QUESTION: Yes. As a consequence, in 1988 the 

Trust was aware of the fact that it was facing more claims, 
there were more claims against the Trust, because some of the 
people exposed to Manville asbestos had smoked; correct? 
"ANSWER: That is correct. 

"QUESTION: If you had synergy, you're going to have 

more claims and more severe claims, and it knew that, the 
Trust knew that, in 1988; correct? 
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"ANSWER: Well, my problem is with the more than. 

What more than it would have had if they had not smoked? 
"QUESTION: Yes? 

"ANSWER: Yes." 

Do you agree, based upon your conversations with 
Mr. Austern, that the Trust knew, in 1988, that because of 
smoking, there would be more claims and more severe claims? 

A. And it proved correct. 

Q. Isn't it true that, in point of fact, the studies with 
the fifty percent increase or ninety percent increase, all of 
those studies about synergy, all of those numbers, were 
published in the open literature and recited by the Surgeon 

1349 

1350 

General as early as 1979; correct? 

A. Correct. 

Q. Now, the Trust had this obligation: The obligation was 
to pay only for the Manville liability; true, or not? 

A. True. 

Q. And isn't it true that the Trust took steps to pay less 
money to smokers who had smoking-related illness than it paid 
to other people? Yes or no. 

A. In the Category 6 area, or in general? 

Q. I'm saying, yes or no: Did the Trust take steps to pay 

people less who had smoking-related illnesses? 

THE COURT: What period are you referring to? 

MR. BERNICK: I'm sorry? 

THE COURT: What period are you referring to? 

MR. BERNICK: All periods of time. 

THE COURT: You mean in each period? 

MR. BERNICK: In each period. 

A. No. I can't address periods before the TDP from my own 

knowledge. But I do know that Category 6 claims have a 

different award for people who smoke and people who don't. 

Q. Isn't it a fact that, during the pre-TDP period of time, 
for each and every claim brought by a smoker, the Trust 
allocated a portion of the total settlement value to tobacco? 
Pre-TDP. 

A. I don't know the answer to that question. 

1350 

1351 

Q. I want you to assume, for purposes of my question, that 
the answer to that is yes, that there was a total claim value, 
and that tobacco was part of what was called shared causation, 
and it was deducted before the Trust determined what to pay. 

I want you to assume that for purposes of my next question. 

A. Okay. 

Q. Did anybody ever tell you, while you were at the Trust or 
even today, that in coming up with the scheduled values, the 
Trust had increased those values beyond the historical values, 
so that the Trust was now paying for tobacco in the scheduled 
values? Did anyone ever tell you that? 

A. No. 

Q. Did anyone ever tell you, in the entire history of the 
Trust all the way up to September of this last year, did 
anyone ever tell you, we're paying too much money at the Trust 
to smokers? 

A. We're paying ten cents on the dollar. I don't think 
anyone is telling us we were paying too much money. 

Q. My question is to smokers. 

Up until when I took your deposition last fall, — 

A. Correct. 

Q. — did anybody, any lawyers, any scientists, any experts. 
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23 anybody, say the Trust is paying too much money in settlement 

24 to smokers? 

25 A. Nobody that I — I know of no one that told me that, 
page 1351 

page 1352 

1 Q. Has anyone ever told you, prior to September of this last 

2 year, that the Trust's determination of the tobacco share 

3 historically, the Trust determination of how much to take off 

4 the price historically, was wrong? 

5 A. No. 

6 Q. Isn't it true, Mr. Macchiarola, that against the backdrop 

7 of the obligation to pay only for the Manville liability, that 

8 nobody has ever demonstrated to you that the dollars that were 

9 spent pursuant to the original plan were spent on tobacco? 

10 Nobody has every demonstrated that to you; correct? 

11 A. We've never had any development of a model of what we 

12 spent. We just paid sick people for what they — what 

13 diseases they had. And whether they smoked or not was not a 

14 factor. We just tried to compensate them for the injuries 

15 they sustained. 

16 Q. Focus on my question: Nobody has ever demonstrated to 

17 you that the money that was actually spent before the TDP came 

18 in place was spent on tobacco? True, or not? 

19 A. We believe — you're asking me if anyone has demonstrated 

20 it. I have no recollection of that. 

21 Q. That's the answer to my question. Nobody has ever 

22 demonstrated to you — 

23 A. I've not asked for a demonstration. I've not received a 

24 demonstration. 

25 Q. Let's talk about the period of time under the TDP. 
page 1352 

page 1353 

1 No one has ever demonstrated to you that the dollars 

2 spent on the TDP — nobody has come to you as a trustee and 

3 said, I'm going to show you, Mr. Macchiarola, that the dollars 

4 in the TDP are being spent on tobacco? No one has ever done 

5 that for you; correct? 

6 A. Well, at the time that we were considering this case, 

7 these issues were presented to us. If you mean before our 

8 consideration of this case, or after? 

9 Q. After. 

10 A. After we had a determination. And the question, you 

11 know, was raised by some of us, why is tobacco being sued in 

12 this case? And so, we did get a response to that question. 

13 Q. You filed a lawsuit, the original lawsuit, in 1997; true? 

14 A. Pardon me? 

15 Q. The original lawsuit, the original claim, was filed in 

16 1997; correct? 

17 A. Correct. 

18 Q. I took your deposition in September of 1999; correct, 

19 just last year? 

20 A. That is correct. 

21 Q. And didn't I ask you this: "Okay. Now, if we go before 

22 the TDP — no one's demonstrated to you that there were 

23 dollars that were spent by the TDP that were spent on tobacco 

24 dollars, have they? 

25 "ANSWER: No one's gone into any explanation of how 

page 1353 

page 1354 

1 the dollars — where the dollars — except that it's our 

2 liability, and this is what was determined that we should 

3 pay." 

4 Do you see that? 
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A. Yes. We did not get an analysis in terms of what you're 

6 asking. We did get an understanding of the rationale of the 

7 case. 

8 Q. Nobody came to you, as a trustee, and demonstrated that, 

9 here are the dollars of the TDP and here are the dollars that 

10 actually got spent on tobacco, nobody even made that 

11 demonstration to you two years after the case was filed; 

12 correct? 

13 A. Because when you're only paying ten cents on the dollar, 

14 and you know you have sick people who have not been 

15 compensated, and you know tobacco is the cause of the synergy, 

16 you don't need an explanation. That satisfies how many 

17 dollars were spent. 

18 Q. Let's get an explanation as to — 

19 THE COURT: Excuse me. Let him finish. 

20 A. You don't need that kind of an explanation. You just 

21 need to know that more money was spent for sicker and more 

22 people, and that's the basis upon which we and the Trust 

23 decided that we should pursue this case. 

24 Q. Somebody gave you some general information, you go file 

25 the lawsuit. I'm asking you a different question, really, 
page 1354 

page 1355 

1 Mr. Macchiarola, and I apologize for not being clear. All I'm 

2 asking you for is a fact. 

3 Isn't it true, isn't it a fact, that as of the time 

4 of your deposition, indeed today, nobody has ever come to you, 

5 as a trustee, and said, here is the amount of money out of the 

6 TDP that was spent on tobacco; correct? 

7 A. That is correct. 

8 Q. So, when it comes to those TDP dollars that are out there 

9 and had been spent, you can't separate the wheat from the 

10 chaff, you can't say that they were spent on medically-sound 

11 claims, and as you sit here today, you can't say that 

12 anybody's come to you and said, here are the tobacco dollars; 

13 correct? 

14 A. Correct. 

15 Q. Today, the Trust is still paying money pursuant to the 

16 TDP; correct? 

17 A. Hopefully. There are claimants out there. 

18 Q. Today, as the dollars are being spent day by day to 

19 process claims, nobody has come to you, Mr. Macchiarola, and 

20 said, here's the money we're still spending on tobacco even 

21 though our only obligation is to pay for Manville. Nobody has 

22 come to you that way? 

23 A. Anybody from the Claims Resolution Trust and told me we 

24 were not paying enough, I would break their legs. 

25 Q. I'm not asking you that question, 

page 1355 

page 1356 

1 A. That's the question you are asking me. No one has come 

2 to me and said, we're paying too much. I don't believe we're 

3 paying too much. 

4 Q. We're going to talk about the ten percent in just a 

5 minute, I promise. 

6 A. Okay. 

7 Q. Before we get to the ten percent. I'm talking about 

8 tobacco dollars. As all the money continues to be paid today, 

9 no one has come to you and said, here is the amount that we're 

10 still paying today that's really not for Manville's liability 

11 but for tobacco liability, no one has come to you and said 

12 that? 

13 A. I've answered that question again and again. It keeps 
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14 getting asked. 

15 Q. I'm sorry to be repetitive. 

16 A. Thank you. 

17 Q. I told you I was going to talk about ten percent next. 

18 We're going to get to ten percent. 

19 Isn't it true that nobody has pursued the idea of 

20 changing the TDP in order to stop paying for tobacco; right? 

21 A. I think that's true. 

22 Q. Okay. Now let's talk about the ten percent. Out of all 

23 those scheduled values, all that the Trust pays for is ten 

24 percent; right? 

25 A. That's correct, 
page 1356 

page 1357 

1 Q. Now, the Trust has got an obligation to pay for the 

2 Manville share; true, Manville's liability? 

3 A. Correct. 

4 Q. And you know that Manville's liability is vast, we know 

5 that they injured hundreds of thousands of people, we know 

6 that their conduct was outrageous; right? 

7 A. That's right. 

8 Q. Are you here to tell this jury that the ten percent 

9 dollars that are being paid out have fully paid even for 

10 Manville's own liability? Did I not make that clear? I'm 

11 sorry. I'll put it to you again. 

12 A. Okay. Thank you. 

13 Q. Isn't it a fact that Manville's liability, Manville's 

14 share, — forget about tobacco — Manville's share, Manville's 

15 liability, what the Trust is supposed to be paying, far 

16 exceeds the ten percent dollars that are being paid out today 

17 and have been paid out in the past; true, or not? 

18 A. That's true. 

19 Q. You know how long it's going to be and how many more 

20 dollars have to be spent before the Manville Trust finishes 

21 paying for the Manville liability? Do you know how long it's 

22 going to take? 

23 A. It's going to take a long time. 

24 Q. And that's why I think you were going to tell me, when 

25 you talk about the dollars that are being spent today and 
page 1357 

page 1358 

1 whether too much is being spent, you're not worried about 

2 spending too much, because you know that that Manville 

3 liability is a liability that's going to take a long time to 

4 pay off; right? 

5 A. That's correct. 

6 Q. And you also know that you're not going to change the 

7 payments and reduce the payments, because how can you sit 

8 there and come to claimants who have been hurt by Manville and 

9 who have huge claims against Manville and tell them you are 

10 going to pay them less; you can't do that, can you? 

11 A. If the dollars were such that you didn't have the money, 

12 that's what we would have to tell them. 

13 Q. You are only paying out ten percent; right? 

14 A. I understand that. But the ten percent is based upon our 

15 judgment that the ten percent is all we can afford to pay. 

16 So, you get a downturn in the market, you get difficulties, 

17 you get additional claims, you may not be able to get ten 

18 percent. As difficult as that may be for some people to take 

19 and as difficult it would be for us to come to that 

20 conclusion, that might happen. 

21 Q. If you have the ten percent to pay, that doesn't begin to 

22 come close to Manville's liability, you are going to pay out 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 


that ten cents on the dollar for as long as you possibly can 
with whatever money you've got; right? 

A. That is correct. 

1358 

1359 

Q. Let's talk about the future. 

The obligation of the Trust in the future — there 
were a lot of questions on direct examination about all the 
people who might file claims in the future, all the other 
claimants who are out there. 

A. Yes. 

Q. The obligation of the Trust with regard to those people, 
the hundreds of thousands, if there are a million, whatever it 
is, the Trust's obligation to pay is an obligation to pay for 
Manville liability only; true, or not? 

A. True. 

Q. If you've got more money, you could still only pay for 
Manville liability; correct? 

A. We're only authorized to pay for Manville liability. So, 
yes. But that's all, even if we got 100 percent. 

Q. That's right? 

A. Right. 

Q. Even if you were rolling in money? 

A. Right. 

Q. All you could do is, pay for Manville liability. You 
might reach a point, if you were rolling in money, where you 
would have too much money. Don't think it's going to happen. 
If it did, all you can pay is for Manville liability; right? 

A. That's correct. 

Q. If you don't have all that money, if you're not rolling 

1359 

1360 

in all that money, if you only have an amount that's less than 
Manville liability, there's no claimant who has a right to 
make you pay for more; right, you can only pay what you pay? 

A. Only pay what we're obliged to pay; correct. 

Q. And only pay what you have to pay? 

A. What? 

Q. The money that you have to pay? 

A. Correct. 

Q. So, if claimants are unhappy with Trustee Macchiarola 
because they are not getting enough money, they can't sue you, 
they can't sue the Trust, because all that the Trust is 
obliged to do is to pay what it has to pay; correct? 

A. Well, they could sue, but they may not win. 

Q. They wouldn't win. 

A. Hopefully, if they sue me, hopefully. 

Q. Nobody wants to think about that happening. The point is 
this, that the Trust only has to pay what it has, and nobody 
can try to make it pay for more than it has; correct? 

A. Correct. 

Q. Okay. Is it also true that nobody can go sue 
Johns-Manville Company to make them pay? 

A. That is correct. 

Q. Okay. I want to talk about a different claim for just a 
moment. 

A. Okay. 

1360 

1361 

Q. Let's talk about a claim brought by a claimant, a 
claimant's claim, that is, a claimant against the Trust has a 
claim. The lawyers talk about it as causes of action, 
lawsuits; right? 
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A. Okay. 

Q. The claimant has no ability to sue the Trust; correct? 
They only have a right to receive the payment off the TDP, 
they can't file some lawsuit in some court against the Trust; 
right? 

A. At the present time, they have to follow through the TDP 
procedures, and I believe there's a way out, although I'm not 
quite sure for a lawsuit. It takes a long time. You have to 
start with the Trust. 

Q. Basically, once they get that settlement from the Trust, 
that's all there is; right? 

A. If they agree to the settlement, that's right, that's 
correct. 

Q. No suit, if there's a settlement, no suit versus the 
Trust; right? 

A. That's correct. 

Q. If there's a settlement, and even if there's not a 
settlement, no suit versus Manville; right? You can't go sue 
Manville? 

A. That's correct. 

Q. One more possibility. If somebody is a smoker and has 

1361 
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asbestos-and-smoking related illness, no matter whether they 
settle with the Trust or not, every one of those people who 
wants to can go file a lawsuit against my client or one of the 
other tobacco companies; true? 

A. They are not going to win. Nobody wins against tobacco. 
Q. Well, we don't know about that, Mr. Macchiarola. 

A. Well — 

Q. One thing is for sure, Mr. Macchiarola, — 

A. Right. 

Q. — there's nothing about the bible, there's nothing about 
the Trust procedures, there's nothing about anything that you 
do, that prevents a claimant from settling with the Trust and 
go filing his or her own lawsuit against the tobacco 
companies; correct? 

A. If that person has a claim against the tobacco companies, 
that person could file that suit, that is correct. 

Q. Can sue tobacco. There's nothing about anything that you 
do that prevents them or satisfies their claim against us; 
correct? 

A. At the present time, that's correct. 

MR. BERNICK: Your Honor, at this time, I would like 
to offer into evidence some of the documents that have been 
shown to the jury during the course of my examination. We can 
do this outside the presence of the jury. 

THE COURT: Why don't you do it at the end of the 
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1363 

day, so we don't have to keep the jury. 

MR. BERNICK: That's all I have, your Honor. 

THE COURT: Any other defendant wish to 
cross-examine? 

REDIRECT EXAMINATION 
BY MR. MIGLIORI: 

Q. I have a few questions for you, 

Mr. Macchiarola. Mr. Macchiarola, — 

A. Yes, sir. 

Q. — just so we're clear on this, who are the actual 
beneficiaries of this Trust? 

A. There are three kinds of beneficiaries. There are the 
beneficiaries provided in the Trust agreement who bring a 
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14 claim, present claimants. 

15 There are beneficiaries who are future claimants, 

16 persons who will come and bring a claim. They didn't bring 

17 one yet, because they may not be ill, they may not know they 

18 were ill, or they may not have found a person to bring that 

19 claim. 

20 Then there are a class of beneficiaries that are 

21 unspoken of here, but end up coming in to us — they get paid 

22 by the Trust, because they have been through a lawsuit that 

23 was brought against a codefendant. 

24 Q. These are the people to whom you said earlier today that 

25 you owe a fiduciary duty; correct? 
page 1363 

page 1364 

1 A. That is correct. 

2 Q. These beneficiaries, if we use other terms, these are the 

3 people who are injured by asbestos; correct? 

4 A. That is correct. 

5 Q. And these are also the same people who were injured by 

6 the synergistic effect between working around asbestos and 

7 smoking; correct? 

8 A. About eighty percent, eighty to ninety percent of our 

9 claimants smoke as well as have asbestos disease. 

10 Q. So, the people that you have an obligation to as a 

11 trustee, the people that you have a duty to, are people who 

12 are injured from asbestos and from tobacco; correct? 

13 A. That's correct. And as a result of that, they are more 

14 — there are more of them, and they are sicker than they 

15 would have been absent the presence of tobacco. 

16 Q. Some of these people are represented by attorneys; isn't 

17 that true? 

18 A. That is correct. 

19 (Continued on next page.) 

20 
21 
22 

23 

24 

25 

page 1364 
page 1365 

1 CONTINUED REDIRECT 

2 EXAMINATION BY MR. MIGLIORI: 

3 Q. That is, these attorneys and Mr. Bernick talked about 

4 these so-called influential attorneys, these attorneys 

5 actually represented your beneficiaries, correct? 


6 

A. 

That's 

correct. 

7 

Q. 

You had 

an obligation to cooperate with those attorneys 

8 

didn't you? 


9 

A. 

That's 

correct. 

10 


MR. 

BERNICK: All these questions are leading 

11 

questions. 


12 


THE 

COURT: Yes. Try to lead only to a minimum. 

13 

please. 


14 

Q. 

Is this 

Trust a settlement Trust? 

15 

A. 

Yes, it 

is . 

16 

Q. 

Mr. Bernick showed you lots of documents all related — 

17 

many 

of them 

related to many things that happened before the 

18 

TDP, 

correct? 

19 

A. 

That's 

correct. 

20 

Q. 

The TDP 

was implemented when? 

21 

A. 

In 1991 

or 1992. 

22 

Q. 

You testified the TDP was implemented in 1995? 
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A. I'm sorry, that's when I came on the board. This has 
been a long process, I'm sorry. 

Q. That's okay. 

1365 

1366 

When Mr. Bernick showed you this particular letter, 
this is a letter from David Austern to you from May of 1995? 

A. Yes, sir. 

Q. Was Mr. Austern talking to you about claims that were 
pre-TDP or after the TDP? 

A. He was talking about claims that were filed before the 
TDP and before the bankruptcy. 

Q. In fact, the claims resolution procedures that are cited 
here, quoted above, those claims resolution procedures, were 
they pre-TDP? 

A. The claims resolutions procedures were post-TDP 
resolutions. They were put in place pursuant to the TDP. 

Q. What we're quoting here, what Mr. Austern is quoting 
here, if you read the next paragraph, thus, the Manville plan 
called for 100 percent payment to the clients of attorneys who 
were members of the committee. 

In that respect, the plan that we're talking about, 
that's the blue book? 

A. That's correct. 

Q. That plan called for 100 percent payment to the pre-TDP 
claimant, correct? 

A. That's correct. 

Q. How many claims were paid pre-TDP? 

A. 21,000 claims. I think that's the number, 21,000. 

Q. The representations about the self-dealing and what 

1366 

1367 

Mr. Bernick quoted, the Trust caving in, did that relate to 
the conduct of the Trust pre-TDP? 

A. He talked about it both pre-TDP. He talked about it in 
two instances. One, he talked about cave. The other he used 
another term for that, the second, stood up against him. I 
don't recall what it was but he talked about both. 

Q. The conduct — withdrawn. 

How many claims have been paid since the TDP was put 
into effect? 

A. Almost 300,000 claims. 

Q. Since the TDP, has the Trust worked efficiently? 

A. Yes, I believe it has. 

Q. Since the TDP, has the Trust worked fairly? 

A. I believe it has. I believe that's been a goal and 

that's what we've accomplished with some difficulties, but 
generally speaking, yes. 

Q. Since the TDP have you seen any evidence whatsoever of 
self-dealing? 

A. I haven't. 

Q. Since the TDP, have you seen any evidence of preferential 
treatment to certain plaintiff attorneys? 

A. As distinguished from the general world, favoritism in 
terms of that? No, I have not. 

Q. Since the TDP, have you seen any favoritism toward any 
given claimant? 

1367 

1368 

A. On an individual basis? 

Q. Yes. 

A. No, I have not. 

Q. Did Mr. Austern's or Ms. Houser's or Ms. Smith's 
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involvement with ATLA in your experience interfere with the 

6 Trust's obligations to the full purposes? 

7 A. Again, I wasn't there so I have no sense of that. My 

8 sense is in the dealings I've had, certainly with Mr. Austern, 

9 he's been a square shooter as far as I can see. 

10 Q. Did the TDP come out of court proceedings? 

11 MR. BERNICK: Objection to the form of the question, 

12 in part because it verges on matters we've taken up 

13 separately. 

14 THE COURT: Yes, sustained. 

15 Q. With respect to the claims that were paid before the TDP, 

16 and we just saw on the screen the plan required 100 percent 

17 payment of those claims, does the Trust — has the Trust 

18 satisfied its obligation with respect to those pre-TDP claims? 

19 A. Yes. 

20 Q. With respect to the post-TDP payments, does the Trust 

21 still owe an obligation to those people who have already 

22 received? 

23 A. Yes, we paid 10 cents on the dollar, real 90 cents on the 

24 dollar. 

25 Q. Isn't it true in this lawsuit you're not seeking any 
page 1368 

page 1369 

1 damages for tobacco share for pre-TDP cases? 

2 A. Yes. 

3 MR. BERNICK: I don't believe that's accurate. 

4 Q. Mr. Austern asked you — I'm sorry, Mr. Bernick asked 

5 you some questions about medical audits. The medical audit 

6 program, did that audit, claims that were in the prepayment 

7 stage or post-payment stage? 

8 A. Medical audit was intended to examine claims post-TDP. 

9 The medical audit dealt with those claims and asked for x-rays 

10 for claimants. That's basically what it did. Then they were 

11 readers of those x-rays. Those readers then gave their 

12 judgment as to whether a claim should be paid or not paid. As 

13 I tried to explain, I'm not sure I was clear enough, but 

14 generally what we learned was that the test for the medical 

15 audit was not precise and that while we could exclude persons 

16 who didn't have disease, the test was not precise enough to 

17 deal with people who really did have lung disease but who 

18 nonetheless failed the test. That meant that the test we were 

19 using allowed people to fall between the cracks and not get 

20 paid. 

21 It was that fact which I think undercut the basic 

22 value of the medical audit. Since we were saying no to people 

23 to whom we should have been saying yes, and when our medical 

24 experts told us that, it made it very difficult to have fire 

25 in the belly and proceed to impose that kind of a test. I 

page 1369 

page 1370 

1 believe that's why the medical audit had to be set aside. 

2 Q. The medical audit happened before the payment was made 

3 under the TDP, correct? 

4 A. Well, the medical audit was intended to deal with cases 

5 that were being settled under the TDP. 

6 Q. But not yet paid? 

7 A. I don't believe so, although I'm not sure. I don't know 

8 if we paid claims before the medical audit was put into 

9 place. My suspicion is we did, but I'm not sure. 

10 Q. Have you seen any evidence since you've been a trustee 

11 that the Trust has ever paid a fraudulent claim? 

12 A. No, that's the problem. I can't prove a claim is a 

13 fraudulent claim because the mechanism isn't that precise. 
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14 You know, you come to the ballot, there are people that voted 

15 in this last election, has got to be sort of interesting. 

16 People did vote, put ballots, numbers in and they didn't get 

17 counted. That's similar to what we had here. We have here a 

18 situation which the medical audit would say no vote but there 

19 was a vote cast. That's the problem that the medical audit 

20 has. That's as best I could see it, as best I could explain 

21 it. Therefore, if you know that going in, you should use it, 

22 unlike the election where you didn't find out after. If you 

23 know that going in, you shouldn't use it to deny beneficiaries 

24 what their claims may be. 

25 Q. As you move forward now, you'll continue to operate under 
page 1370 

page 1371 

1 the present TDP? 

2 A. Unless there's a reason to change it, modify it, which we 

3 have the authority to do if we get the cooperation of the 

4 parties involved. It could be changed. 

5 Q. Based on your current understanding, are majority of your 

6 claims still in the future? 

7 A. Yes. 

8 Q. Again, what percentage of the people who filed claims 

9 against the Manville Trust are smokers? 

10 A. Between 80 and 90 percent are asbestos people, are 

11 workers susceptible to advertising and they do smoke. They 

12 smoke on the work site. They smoke and there's a higher 

13 proportion than it would be for the general population. It's 

14 between 80 and 90 percent. 

15 Q. Does Manville's share, as Mr. Bernick referred to it, 

16 Manville's share include people who got sick from both the 

17 combined effects of smoking and exposure to asbestos? 

18 MR. BERNICK: Objection to the form of the question. 

19 THE COURT: I'll allow it. 

20 A. The problem that I've had, I guess maybe with this 

21 question, Mr. Bernick's questions, is differentiating 

22 tobacco's liability from asbestos liability as if you got hit 

23 in the head twice. The fact of the matter is our victims got 

24 hit in the head once but they got hit in the head because they 

25 smoked and were exposed to asbestos. So, it's impossible to 

page 1371 

page 1372 

1 separate out the harm that was done to the victim by one or 

2 the other. The harm was done by both. Both worked together. 

3 So, we paid claims, 10 cents on the dollar, to victims. We 

4 had more victims and we had cigarette victims because synergy 

5 worked that way. So, we couldn't differentiate one type of 

6 injury separated from the other as if it was separable. For 

7 our purposes, what we as the asbestos Trust believed is the 

8 case, is that asbestos and tobacco, when they come together, 

9 harm our victim and it's our job to compensate the victim for 

10 what was done by both of those interacting evils, asbestos and 

11 tobacco. 

12 MR. MIGLIORI: Thank you. 

13 RECROSS EXAMINATION 

14 BY MR. BERNICK: 

15 Q. Before the TDP, the way the Trust settled out and 

16 differentiated within the total value of the claim, the 

17 contribution of asbestos and the contribution of tobacco was 

18 by determining share causation, correct? 

19 A. That may very well be the case. As I said before, I'm 

20 not so familiar with before, but I'll take your word for it. 

21 Q. Common sense approach, take the total value, a percent to 

22 tobacco, percent to asbestos, we pay the asbestos portion. 
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common sense approach, right? 

A. Common sense? 

Q. Common sense. Of the asbestos portion, we know that 

1372 

1373 

before the TDP, the asbestos portion was affected by 
self-dealing which were Mr. Austern's words, correct? 

A. Yes. 

Q. Conflict of interest, Mr. Austern's words, correct? 

A. Correct. 

Q. Disproportionate share, those were your words, correct? 

A. Correct. 

Q. Premium dollars. Those were Mr. Clare's words, correct? 
A. Correct. 

Q. All the dollars that got paid out and established the 
historical price of claims, all those dollars were affected by 
those factors, true or not? 

A. In part. 

Q. As we went forward to the TDP, what happened to those 
values? Those values became incorporated into the scheduled 
values that are the TDP, correct? 

A. Correct. 

Q. Can you tell me as you sit here today out of the total 
scheduled value how much of those total scheduled values are 
affected by the self-dealing part of the pre-TDP, by the 
disproportionate payments prior to the TDP or by the premium 
dollars prior to the TDP? Can you separate that out for me? 

A. I don't think there was very much involved in that, 
because the cases had, as — we talked about the issue in 
some of those cases, but the basic underlying cause was not 

1373 

1374 

self-dealing or other things. It was that people were sick 
and we were paying claims to people who were sick and the 
scheduled value includes lots of factors but the largest 
factor is what that illness is worth, a cancer is worth 
$60,000 or $50,000 and it may very well be that some of those 
factors work in the cases and we've made that concession, but 
the underlying payment is for real disease, real illness. 

Q. Isn't it a fact the Trust in this case would call not 
even one expert, not even one witness, who will tell this jury 
what portion of the scheduled values are due to self-dealing, 
disproportionate payments or premium payments made pursuant to 
the TDP? 

THE COURT: Do not answer that. 

Q. Has any such expert come to you, Mr. Macchiarola, told 
you, analyzed for you out of the scheduled values how much are 
affected by these factors affected the pre-TDP payments? Has 
anyone come to you, shown you that? 

MR. MIGLIORI: Objection, the same question. 

THE COURT: I'll allow that one. 

A. No. 

MR. BERNICK: Nothing further. 

THE COURT: Would you like to take a few minutes? 

Take 5. 

MR. WESTBROOK: We have a few documents then 

Dr. Wigand coming back. 

1374 

1375 

THE COURT: Oh, yes. Dr. Wigand. 

You may step down. You're excused. 

(Witness leaves courtroom.) 

THE COURT: I had some defendants' document 
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numbers. 


6 MR. BERNICK: Yes, your Honor, we're offering in 

7 WZ-00855, WZ-000581, WZ-000100, A GZ-200596, GZ-200009. 

8 GZ-200003. GZ-200001. GZ-200016. 


9 


THE COURT: 

Admitted. 


10 


(So marked.) 



11 


MR. MIGLIORI: 

Our only objection the 

redactions we 

12 

spoke of 

earlier making reference to the court. 


13 


THE COURT: 

Counsel will redact them. 

I'm still 

14 

awaiting 

a schedule of exhibit numbers from the 

defendants. 

15 


MR. BERNICK: 

We've given them to your 

assistant, 

16 

June, your Honor. 



17 


THE COURT: 

Is this the list provided 

by defendants 

18 

(indicating)? 



19 


MR. BERNICK: 

Yes. 


20 


THE COURT: 

Thank you very much. 


21 


(Recess.) 



22 


THE COURT: 

The jury is coming in. 


23 


(Jury enters 

courtroom.) 


24 


THE COURT: 

Could the witness take the 

stand. 

25 

please? 




page 

1375 




page 

1376 





1 MR. WESTBROOK: We have a document and discovery 

2 response before the witness comes on the stand, if that's all 

3 right with your Honor. 

4 THE COURT: Yes. 

5 We offer into evidence Exhibit 43297, report on a 

6 conference on aerosol physics. The date is September 20 and 

7 21, 1973, BAT group, R & D Center, Southampton. This 

8 particular copy on page 2, bears the stamp Brown & Williamson 

9 and the date in 1974, it's difficult to read. Research 

10 library. 

11 On page 1, introduction, down to the bottom of the 

12 page. However, it is certain that the risk of bronchial 

13 cancer is increased if occupational exposure to asbestos is 

14 combined with cigarette smoking, Selikoff, et al, 1968. 

15 Next we'll publish to the jury the second 

16 supplemental response of defendant Brown & Williamson Tobacco 

17 Corporation to Plaintiffs' fourth request for admissions to 

18 all defendants. Request to admit number 28, admit that you 

19 never warned the public that exposure to asbestos and 

20 cigarette smoking acts synergistically to cause lung cancer. 

21 Supplemental response to request number 28, admitted. 

22 We call Dr. Wigand back to the stand. I believe BAT 

23 will cross-examine Dr. Wigand. 

24 THE COURT: You're still under oath, sir. 

25 JEFFREY WIGAND , 
page 1376 

page 1377 

1 called as a witness, having been previously duly 

2 sworn, was examined and testified as follows: 

3 CROSS-EXAMINATION 

4 BY MR. CORRIGAN: 

5 Q. Good afternoon, my name is Michael Corrigan. I represent 

6 BAT Industries. I'll show you a demonstrative we showed the 

7 jury during the opening statements. BAT Industries, that's my 

8 client. 

9 I will try to keep as close as possible to the 20 

10 minute estimate I gave late yesterday afternoon. It might 

11 take a Little longer. I'll try to keep my questions clear and 

12 you keep your answers short, we'll get you out of here pretty 

13 quickly, okay? 
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A. (Indicating). 

Q. You do consider yourself to be a scientist, sir? 

A. Reasonable scientist. 

Q. Reasonably good scientist? 

A. Average. 

Q. It's a trademark of scientists to attempt to be as clear 
and as precise as they can be in their work; am I right? 

A. As regards to scientific work, yes, generally yes. 

Q. You try to avoid confusion and ambiguity if you can. 

A. If you can. 

Q. That's true whether you're in the workplace or in the 
courtroom; am I right? 

1377 

1378 

A. I would think so. 

Q. Let's first talk about on the job. One of the problems 
you had when you worked at Brown & Williamson was a lack of 
clarity with communication, correct? 

A. Not correct. 

Q. Do you recall ever being told that your communication 
skills were deficient and that you needed to work on clarity? 
A. Vaguely, yes, but I think everybody has issues associated 
with how to communicate clearly, even lawyers. 

Q. It was something that people at B & W thought you needed 
to work on to try to improve; am I right? 

A. I think there's some general — of all people, clarity 
and communication is an issue, yes. 

Q. In your job, every single one of them, that clarity 
problem was addressed, was it not? 

A. No. 

Q. Let's start with the ones that I've seen. Maybe I'm 
missing it. 

Let's start with the review for your third year. 
That's the '91-'92 year. I'm talking specifically about the 
document that's been marked as Plaintiffs' Exhibit 75100.059. 

Jeff is not fully recognized for some accomplishments 
because of deficiencies in his communication skills. In 
conversation, he is very clear with his thoughts and ideas. 
However, when called on to present, he frequently falls back 

1378 

1379 

to technical jargon that clouds the message and diminishes the 
confidence of the audience. 

Was that discussed with you, sir? 

A. That's part of my performance, but I read very clear in 
thoughts and ideas. 

Q. But that problem — 

A. I wouldn't call it a problem. 

Q. Of clouding the message, diminishing the confidence of 
the audience was one that was addressed with you, was it not? 
A. Technical jargon clouds the message. 

Q. That's a problem? 

A. An area for improvement. 

Q. An area for improvement. 

Isn't it true that the prior year. Exhibit 75100.1058 
dealt with the same problem. Again, Jeff's content of 
presentations is very good. However, he needs to work on 
clarity, particularly for non-technical audiences, and avoid 
being rhetorical. 

Is that a matter that was discussed with you, sir? 

A. It's in my performance appraisal as well as the rest of 
the paragraph. 

Q. Again — 
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A. Which is very complementary. 

Q. You needed to work on? 

A. All performance appraisals need opportunity for 

1379 

1380 

improvement as suggestion for improvement. 

Q. This was one of them, difficulty in clearly 
communicating, correct? 

A. (No response.)? 

Q. Correct, sir? 

A. Yes. 

Q. Your first review, when you were fairly new at the 
company, just trying to get started, the issue had been 
raised. Jeff, early on, had to make some significant 
adjustments in his presentation style to senior management. 

He needs to continue to assure he does not slip back into a 
technical mode, but focus on the business implications of the 
R & D program. 

At least in those three performance reviews, that 
subject was addressed with you, was it not? 

A. In each case it was very close to excellent, solid 
contribution at all. 

Q. Recurring theme for three years, correct? 

A. I wouldn't say that was a recurring theme, it was an 
opportunity for improvement. 

Q. Address in your performance review every single year? 

A. I'll repeat myself — 

Q. Was it addressed every single year in your performance 
review, yes or no? 

A. Yes. 

1380 

1381 

Q. Thank you. 

Let's turn to clarity in the courtroom. You gave 
some testimony yesterday about how the BAT group of companies 
were organized. That's what I would like to focus on with 
you, okay? You remember giving testimony yesterday about 
that? 

A. (Indicating). 

Q. You have to speak up, verbally say yes or no. 

A. Yes. 

Q. The reporter needs to take it down. 

A. Yes. 

Q. Everybody else needs to know whether you're saying yes or 
no. 

A. Yes. 

Q. Okay, thanks a lot. 

A. You're welcome. 

Q. When you interviewed for your job at Brown & Williamson, 
did you have a clear and precise understanding of the 
corporate structure of the companies in the BAT group? 

A. I believe I did. 

Q. Is that something you've studied before the interviews? 

A. That was something explained to me during the interview 
process. 

Q. You felt during the interview process that you had a 
clear understanding of the identity of the companies in the 

1381 

1382 

group, the functions? 

A. I had initial understanding and I learned more as I went 
through and spent time with the company. 

Q. I'm talking now about during the interviews. I'll get to 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



5 


when you were with the company. I'm trying to get a handle 

6 on, did you feel that you had a full and comprehensive 

7 understanding of the corporate structure and the functions of 

8 the company during the interview process? 

9 A. I would say I had a reasonable understanding of the 

10 corporate structure of the company, yes. 

11 Q. You told us yesterday, I believe, that one of the people 

12 that you interviewed with was Alan Heard? 

13 A. Yes. 

14 Q. I believe you testified Mr. Heard, these are my notes, 

15 correct me if I'm wrong, was employed by BATCo and I believe 

16 by BAT. That's what you said yesterday? 

17 A. Yes, that's my understanding. 

18 Q. But you don't know whose payroll Mr. Heard was on? 

19 A. I never asked which payroll Mr. Heard was on. 

20 Q. You don't know who issued the check? 

21 A. Never asked. 

22 Q. It's your understanding from what you told us yesterday 

23 that in addition to being the group research director at 

24 BATCo, that Mr. Heard also provided technical advice to 

25 Mr. Sheehey at BAT Industries? 
page 1382 

page 1383 

1 A. Yes. 

2 Q. As far as you know, Mr. Heard would give that technical 

3 advice in his capacity as the top scientist in the BAT group, 

4 correct? 

5 A. Mr. Heard also represented to me he worked directly with 

6 Mr. Sheehey or before Mr. Sheehey. 

7 Q. But he never told you which payroll he was on? 

8 A. It's immaterial — 

9 THE COURT: The answer is yes or no? 


10 

A. 

Yes. 


11 

Q. 

All you knew is that his title 

was group research 

12 

director at BATCo, correct? That's 

what his title is? 

13 

A. 

No, he's also general managing 

director of BATCo which 

14 

Cambridge Biotechnology. 


15 

Q. 

A subsidiary of BATCo? 


16 

A. 

No, BAT. 


17 

Q. 

BATCo at that time, sir? 


18 

A. 

I believe it was BAT. 


19 

Q. 

You believe, you don't know? 


20 

A. 

I believe it was — 


21 

Q. 

You don't know, do you? 


22 


THE COURT: Excuse me, don't badger the witness. 

23 

said 

— he answered the question. 


24 

Q. 

It's your belief? 


25 


THE COURT: He said that. 


page 
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1 Q. Mr. Heard, by the way, he retired in '91 when you were 

2 still at Brown & Williamson? 

3 A. Sorry? 

4 Q. Mr. Heard retired in 1991 while you were still working at 

5 Brown & Williamson? 

6 A. I believe he retired in the 1991 period. 

7 Q. Let's move to the time period after you started working 

8 at Brown & Williamson, okay? 

9 A. Yes. 

10 Q. I take it that while you were there you became more 

11 acquainted than you had been when interviewed with the actual 

12 organizational structure of the BAT group of companies? 

13 A. I think I stated that, yes. 
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THE COURT: Excuse me, that wasn't what you were 

asked. Repeat the question and answer. If you cannot answer 
directly, I will strike your testimony. I have repeatedly 
told you that. 

THE WITNESS: Okay. 

THE COURT: Repeat the question and I expect a 

precise answer. You can repeat it, counsel. 

Q. After you started work at Brown & Williamson, did you 
become more acquainted than you had been during the interview 
process? 

A. Yes. 

Q. I haven't finished the question. With the organizational 

1384 

1385 

structure of the BAT group? 

A. Yes. 

Q. And you became more knowledgeable about which company was 
which, which functions were performed by which company; is 
that fair? 

A. Generally, yes. 

Q. That would be true both with respect to the BAT 
Industries tobacco interests and its non-tobacco interests? 

A. More so on the tobacco side, less so on the other side. 

Q. It's been more than seven years since you left B & W, 
right, if I'm calculating that correctly? 

A. Approximately seven years. 

Q. Do you think that today the knowledge that you have is as 
clear and as precise as it was when you were working at B & W? 
A. Generally, yes. 

Q. The fact is recently, just a couple of years ago, you 
were confused about the identities of the various companies in 
the group, weren't you? 

A. I don't know what you mean by that question. 

Q. You remember testifying in the Dunn case in Indiana 

before a jury in February of 1998? 

A. I remember some of that, yes. 

Q. The Dunn case was mentioned briefly yesterday? 

A. Muncie, Indiana, yes. 

Q. You gave some testimony at that trial before a jury on 

1385 

1386 

some of the same subjects that you talked about here 
yesterday; am I right? 

A. I believe so. 

Q. Was that testimony in Muncie? I'm sure. Muncie, Indiana 
as clear and as precise as you could give it? 

A. At the time I believe it was as clear and precise as I 
could give it. 

Q. Didn't you have a problem communicating to the jury the 
correct identity of the parent company of the BAT group? 

A. I don't believe so. 

Q. Do you recall at one point during your testimony under 
oath you said that the parent company was named British 
American Tobacco PLC? 

A. I believe I could have said that. 

Q. At another point during that same testimony on direct 
examination, you testified that the parent company was named 
BAT PLC Holdings, you remember that? 

A. No, I don't. I don't remember precisely. You'll have to 
refresh my memory. 

Q. Fair enough. I'll show you the testimony. This is at 
page 4560 of the transcript, trial transcript taken on 
February 26th, 1998. 
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"QUESTION: Okay. BAT PLC Holdings, is that the 

name of it? 

"ANSWER: I believe so. 

1386 

1387 

"QUESTION: Okay. Just so I don't get confused, 

that's the parent company? 

"ANSWER: That's correct." 

Was that the testimony you gave at that time, sir? 

A. Yes. 

Q. One other time during the trial you changed the name to 
British American Tobacco PLC Holdings, you remember doing 
that? 

A. I think that was just what you showed me. 

Q. Well, that was BAT PLC Holdings. Now I'm asking you if 
you also described the parent company as British American 
Tobacco PLC Holdings? 

A. I may have. 

Q. Pretty confusing, right? 

A. Not in my mind. I understood the company. 

Q. You understood it but what you weren't able to do is 
clearly and precisely convey it to the jury in that case, 
right? 

A. I don't know what the jury read into it. 

(Continued on next page). 
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BY MR. CORRIGAN: 

Q. Well, the lawyer that was asking you the questions in 
Muncie, Indiana is the same lawyer that asked you the 
questions about rat poison that Mr. Bernick was talking with 
you about yesterday, right? 

A. I don't believe that's correct. 

Q. You don't believe that's correct? 

A. Mr. Olhmeyer asked me that question. 

Q. No. I was talking about your direct examination. I 
won't disclose, because of an understanding with the court, 
the name of the lawyer who conducted the direct examination? 
A. In? 

Q. In the Muncie, Indiana gun case. 

A. I believe the lawyer that conducted the direct 
examination also clarified that he made the error associating 
coumarin and coumadin to rat poison. 

Q. The confusion in Muncie was a question and answer 
exchange with the same lawyer with the confusion in 
Mississippi? 

A. I believe there was clarification made in Muncie. 

Q. Now, you told us yesterday that BAT industries is an 
English company located in London; remember that one? 

A. Yes. 

Q. And its office actually is located in a building called 
Windsor House on Victoria Street? 


page 1388 
page 1389 

1 A. I believe that's where it is. 

2 Q. BAT industries as you told us yesterday is a different 

3 company than British American Tobacco Company, BATCo, am I 

4 right? 
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5 A. Yes, they are different. 

6 Q. And BATCo's headquarters office is also in London but in 

7 a building called Westminster House in the Millbank section? 

8 A. I believe that's correct. 

9 Q. That's near the Thames River, correct? 

10 A. I don't know if it's near the Thames River or not. 

11 Q. You've been there, haven't you? 

12 A. Perhaps it could be. I don't recall that. 

13 Q. Have you ever been to Windsor? 

14 A. Yes, I have. 

15 Q. Now, when you were at Windsor you didn't see any 

16 cigarette making machines or laboratories, did you? 

17 A. No. 

18 Q. That's because BAT industries doesn't make cigarettes, 

19 doesn't conduct scientific research, correct? 

20 A. At Windsor House, no. 

21 Q. Or anywhere else? 

22 A. I think BAT directed research — 

23 Q. I'm asking you about BAT industries, not some other 

24 company in the B.A.T. Group. BAT industries, the holding 

25 company. Its only office is at Windsor House? 


page 
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1 

A. 

Those are management offices, yes. 




2 

Q. 

It doesn't make cigarettes there, doesn't 

conduct 

any 

3 

scientific research on any product there? 




4 

A. 

No. 




5 

Q. 

That's what the companies that it invests 

in 

do. 

right? 

6 

A. 

Generally, yes. 




7 

Q. 

BAT industries owns stock in companies that 

are not 

8 

tobacco companies, right, or it did, while you 

were at 

Brown 

9 

Williamson? 




10 

A. 

Yes . 




11 

Q. 

Like department stores? 




12 

A. 

Yes . 




13 

Q. 

Saks Fifth Avenue? 




14 

A. 

Well, I believe that BAT industries owned 

it 

through a 

15 

holding company in the United States BATUS. 




16 

Q. 

BATUS was the holding company that directly 

owned 

the 

17 

stock of U.S. businesses, correct? 




18 

A. 

I believe that's correct. 




19 

Q. 

Including Brown & Williamson at a certain 

point? 


20 

A. 

Initially, yes. 




21 

Q. 

So through BATUS Saks Fifth Avenue? 




22 

A. 

Yes, sir. 




23 

Q. 

Gimbel's? 




24 

A. 

It could be, yes. 




25 

Q. 

Marshal Fields? 
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1 

A. 

Marshal Fields I remember. 




2 

Q. 

Also B.A.T. Industries owned a paper company 

Appleton 

3 

paper? 




4 

A. 

Yes . 




5 

Q. 

Insurance companies? 




6 

A. 

Yes, sir. 




7 

Q. 

Farmers Insurance in the United States? 




8 

A. 

Yes . 




9 

Q. 

Eagle Star in the United Kingdom? 




10 

A. 

Yes . 




11 

Q. 

And turning to the tobacco investments of 

B. 

A. T. 



12 Industries, as I understand your testimony from yesterday 

13 there were basically four major tobacco operating companies 
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around the world in which B.A.T. Industries held 100 percent 
of its stock and that would be British American Tobacco 
Company, BATCo, Brown & Williamson Tobacco Corporation, B&W, 
Souza Cruz in Brazil and the German company whose name I will 
not even try to pronounce, BATCF, correct? 

A. BAT Cigarette Fabriquen. 

Q. Also B.A.T. Industries held a minority interest, that is 
less than 50 percent, in a Canadian company called Amasco, am 
I right? 

A. Yes. 

Q. And Amasco, in turn, owned a tobacco company in Canada 
called Peering Tobacco, am I right about that? 

1391 

1392 

A. That's correct. 

Q. As you told us yesterday, these companies taken together 
were called the CAC companies? 

A. Yes. 

Q. And you believe that CAC stands for Cigarette Affiliated 
Companies? 

A. In some cases — it had two meanings. Cigarette 
Affiliated Companies and Chairman's Advisory Committee. 

Q. That's what I wanted to ask you about. CAC stands for 
Chairman's Advisory Conference, right? 

A. It also stands for Cigarette Affiliated Companies, both. 
Q. You use both. 

So when you use CAC as Cigarette Affiliated 
Companies, what you are saying is the CAC are Cigarette 
Affiliated Companies' companies? 

A. No, CAC companies or CAC. 

Q. Did you know that before 1976, when B.A.T. Industries 
became the holding company, that BATCo was the parent company 
of Brown & Williamson? 

A. I am generally aware of that, yes. 

Q. Now, with respect to the CAC companies, they each 
marketed their own brands of cigarettes, am I right about 
that? 

A. Generally, yes. 

Q. And they had their own production facilities and 

1392 

1393 

laboratories? 

A. Yes. 

Q. Their own marketing staffs? 

A. Yes. 

Q. Their own R&D departments? 

A. Yes. 

Q. Their own management structure? 

A. Yes. 

Q. Their own board of directors? 

A. Yes. 

Q. And so at B&W, for example, you were the vice president 
of research and development. You would have counterparts in 
BATCo, Souza Cruz, etcetera, am I right about that? 

A. Yes. 

Q. You had your own research and development staff there at 
Louisville, am I right? 

A. Yes. 

Q. And you had under you approximately 240 or 243 scientists 
and other workers? 

A. Yes. That's a pretty accurate number. 

Q. So your R&D staff was bigger than the total number of 
people employed by B.A.T. Industries at Windsor House, right? 
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A. That may be the case. 

Q. And together the CAC companies constituted the tobacco 
business of the B.A.T. Group of companies, am I right? 

1393 

1394 

A. Yes. 

Q. And the responsibility for developing the strategy for 
that business belonged to BATCo, am I right? 

A. Say it one more time. 

Q. The responsibility for developing the strategy for that 
business, the tobacco business, belonged to BATCo? 

A. No. 

Q. That's wrong? 

A. That's incorrect. 

Q. Was not that responsibility delegated to BATCo by the 

B. A.T. Industries? 

A. That's not my understanding. My understanding is that — 
Q. If it's not your understanding, sir. I'll ask the next 
question, which is this: Let me show you a document — I'll 
put the first page up on the screen — it's Plaintiff's 
Exhibits 21387. 

You've seen this document before, haven't you? 

THE COURT: Are you going to submit the numbers at 

the end? 

MR. CORRIGAN: Yes, sir. I'll be glad to do it right 


now. 

THE COURT: You can submit the numbers at the end. 

It would be best if you gave the number as you showed it. 

MR. CORRIGAN: I thought I did. 21387. I'm sorry. 

Q. You've seen this before, haven't you? 

1394 

1395 

A. I may have. It's a document dated in 1983. 

Q. Yes. You testified about this document in that Dunn case 
in Muncie, didn't you? 

A. I believe so. 

Q. And take a look at, if you would paragraph 29. This is 
by the way a Chairman's Advisory Conference that was held in 
March of '83, right? 

A. That's what it said on the heading. 

Q. This is the minutes of major issues and actions? 

A. I believe it may be. 

Q. Paragraph 29 reads as follows: The meeting endorsed the 
responsibility delegated by B.A.T. Industries to BATCo to 
develop, agree, and coordinate the key strategies for its 
tobacco activity, and agreed the exchange of information 
necessary to achieve this. 

Now, sir, that was also true at the time you worked 
at Brown & Williamson, wasn't it? 

A. No, it was not. 

Q. Let me show you your testimony from the Dunn case: 

"Now, doctor, this document is dated March of 1983. 
You weren't with the company then, correct? 

"ANSWER: That is correct. 

"QUESTION: But I want you to read to yourself, not 

out loud, the paragraphs one and two and then I have a 
question. 

1395 

1396 

All right. Now, if you turn to the last page and 
read to yourself paragraph 29." 

That's the paragraph I just read to you, sir. 

"Now, sir, this predates your employment by six 
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years, correct? 

6 "ANSWER: Yes it does. 

7 "QUESTION: When you joined the company were the 

8 matters related in paragraphs 1 and 2 still the policy and 

9 procedures as you observed it with respect to the relationship 

10 between Brown & Williamson, BATCo and B.A.T. Industries? 

11 "ANSWER: Yes. 

12 "QUESTION: And is that document consistent with 

13 that relationship as you observed it when you joined the 

14 company in January of 1989? 

15 "ANSWER: I can't say it was when I joined the 

16 company. 

17 "QUESTION: While you were with the company? 

18 "ANSWER: While I was with the company, yes." 

19 Did you give those answers to those questions in 

20 February of 1998? 

21 A. As it reads there, yes. 

22 Q. Now, let's just talk a little about it. We're almost 

23 through. You're being helpful by being brief in your answers 

24 and I appreciate it. 

25 A little bit about how the research functions were 
page 1396 

page 1397 

1 organized. You talked a little bit about this yesterday. 

2 Collectively the top scientists at each of the CAC 

3 companies, yourself included, were known as the Research 

4 Policy Group, RPG, correct? 

5 A. Yes. 

6 Q. And the RPG, the Research Policy Group, would meet to set 

7 research, smoking and health research policy, for the group, 

8 correct? 

9 A. Well, not in totality. 

10 Q. Well, that's what you were doing when you were meeting in 

11 Vancouver, right, research? 

12 A. That was what we were attempting to do, yes. 

13 Q. And the meeting in Vancouver was a meeting of the top 

14 scientists at each of the CAC companies? 

15 A. Yes. 

16 Q. And among the things that the Research Policy Group 

17 discussed at Vancouver was what you would call "safer 

18 cigarette projects," correct? 

19 A. Among others. 

20 Q. And that would include projects, among others, that are 

21 aimed at reducing substances in cigarette smoke that had been 

22 identified by regulators as potentially hazardous, correct? 

23 A. Well, not the U.S. regulators, but other regulators, yes. 

24 Q. And, in fact, you talked about projects of that sort 

25 aimed at reducing those substances that were being conducted 
page 1397 

page 1398 

1 by CAC companies outside of the United States? 

2 A. Yes. We talked about reducing, noxides and poisons, yes. 

3 Q. For example. Imperial, the Canada company, had a project 

4 called project EMM? 

5 A. Sorry. 

6 Q. Project EMM. Eliminate, modify, neutralize; do you 

7 remember talking about that? 

8 A. I remember more so Project Day. 

9 Q. But EMM was also discussed, was it not? I can show you 

10 the minutes. If you want. 

11 A. Yes. 

12 Q. This is Plaintiff's Exhibits 36104. I'm sorry that my 

13 copy doesn't give the page number. Here is the reference. 
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just to refresh you, that there was a discussion of project — 
A. Is this the original copy or the shortened copy? 

Q. This is the original minutes, not the final minutes. 

A. There's one word mentioned Project EMM, yes. 

Q. That was one of these projects aimed at dealing with or 
shooting for reducing these potentially hazardous substance 
and Project Day was another one? 

A. Project Day was the larger project, yes. 

Q. Day was the one that there was some discussion about 

folding that into Project Green Dot? 

A. I'm not sure that occurred at the Vancouver meeting. 

Q. It happened later? 

1398 

1399 

A. Project Day was developing a safer cigarette. 

Q. That was also a Canadian company project? 

A. Yes. 

Q. Sir, in your direct examination you didn't show us a 
single document on the question of smoking and health written 
by B.A.T. Industries, did you? 

A. No. 

MR. CORRIGAN: Thank you. That's all I have. 

THE COURT: Any other defendant? 

Redirect examination. 

REDIRECT EXAMINATION 
BY MR. WESTBROOK: 

Q. Dr. Wigand, with respect to counsel's last question, 
smoking and health documents written by BAT, let me show you, 
sir the B.A.T. Industries statement of business conduct. Are 
you familiar with that document? 

A. Yes, I am. 

MR. CORRIGAN: Objection, your Honor. It's beyond 
the scope of cross-examination. 

THE COURT: I'll allow it. 

Q. Plaintiff's Exhibit 9855, Statement of Business Conduct. 

Dr. Wigand, I want to turn in on the document to a 
transmittal letter dated December 24, 1993, Statement of 
Business Conduct. Do you see the B.A.T. Industries logo up 
there? 


page 1399 
page 1400 

1 A. Yes, I do. 

2 Q. Is that the parent company? 

3 A. Yes, it is. 

4 Q. With respect to smoking and health, sir, I want to direct 

5 your attention to the first page of the text of the document 

6 B.A.T. Industries, pic, statement of business conduct, 

7 introduction. This statement of business conduct applies to 

8 all directors, officers, and employees of B.A.T. Industries, 

9 pic, — that would be the parent company? 

10 A. Yes, sir. 

11 Q. BAT. And its principles apply to all directors, officers 

12 and employees of every company within the B.A.T. Industries 

13 group of companies. 

14 Would that include Brown & Williamson while you were 

15 there, sir? 

16 A. Yes, it would. 

17 Q. Turning over to the statement of business conduct page 

18 04720: It is expected that any exception to or breach of the 

19 principles encompassed by this statement will usually be dealt 

20 with by immediate management disciplinary action (which may 

21 include dismissal in an appropriate case) in the usual course 

22 and recorded as appropriate. 
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Turning to smoking and health, doctor, let's read 
from the statement of business conduct which came from BAT. 
Special policies for particular businesses, smoking and 

1400 

1401 

health. It is important that statements made concerning 
cigarette smoking and health, related issues be factually and 
scientific accurate. It is the considered view of the group 

— group refers to what, sir, the BAT companies? 

A. The BAT companies, CAC. 

Q. It is the considered view of the group that, one, 
scientific causation between smoking and diseases allegedly 
related to smoking has not been established. 

Was that a policy while you were at B&W that you were 
instructed to follow in your dealings on smoking and health? 

A. Yes. 

Q. Is that a policy that came from the top, B.A.T. 

Industries in England? 

A. This came directly I believe from Sir Patrick Sheehey, 
the chairman of B.A.T. Industries. 

Q. Now, you were shown by counsel for BAT a few minutes ago 
Exhibit 21387, the BATCo Chairman's Advisory Conference 
meeting? 

A. Yes, sir. 

Q. And you were directed to paragraph 28. 

I would like to direct you to paragraph 8 about 
smoking and health. The group's tobacco companies — would 
that include Brown & Williamson? 

A. Yes, it would. 

Q. The group's tobacco companies should have regard only to 

1401 

1402 

the most recent public affairs documents published by Millbank 

— and Millbank was where, sir? 

A. In the United Kingdom. 

Q. — after legal vetting. 

Do you understand what vetting means? 

A. Yes, I do. 

Q. What does it mean? 

A. It means removing contentious subject matter from memos 
or research projects. 

Q. And is that a policy of BATCo's Chairman's Advisory 
Conference? 

A. Yes. 

Q. Doctor, you were asked — I'm going back now to yesterday 

— you were asked by counsel why you didn't leave Brown & 
Williamson when all this was going on. 

Tell the jury why did you stay at your job? 

A. I had a family. I had a mortgage, home, car. I was also 
intimately linked to my health care benefits for a daughter 
that was born with a genetic defect. 

Q. And you had relocated your family to Kentucky? 

A. Yes. 

Q. With respect to your performance evaluation, sir, I 
showed you on direct examination three regular performance 
evaluations; do you remember the forms and we looked at them? 
A. Yes, sir. 

1402 

1403 

Q. Counsel then showed you two memos from Mr. Kohnhorst was 
it? 

A. I believe one was to file and one was to Mr. Bullis, but 
both written by Mr. Kohnhorst. 
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Q. Were those the same type of regular employee evaluations 
that I showed you? 

A. No, they were not. 

Q. Let's look at the regular employee evaluation, 75100.558 
as an example, and I have reference, sir, to the statement on 
the front of this document, the introduction of the 
performance review: The quality of these reviews depends on 
both the employee and manager. It is a collaborative effort 
with each contributing and sharing views about performance and 
future plans. 

Did you understand that the B&W regular employee 
evaluation process got input from you and input from the 
manager and you talk about it and everybody signed off on the 
form? 

A. That is correct. 

Q. Did you have any input in or opportunity to sign off on 
those two memos that were showed to you? 

A. No, I did not. 

Q. There was a question about your communication skills. I 
would like to ask you with respect to your overall assessment, 
sir, looking now at your three-year assessment. This is the 

1403 

1404 

last regular assessment report that you have seen, is it not? 
A. Yes, it was. 

Q. Overall, I am happy with the improvement that Jeff has 
shown. Importantly, Jeff and R&D had a very fine year of 
achieving the tough objectives we set out for 1991. It was 
not a year without problems, but considering the dramatic 
organizational and staffing changes, it was an excellent 
accomplishment. 

Was that your view as well of your performance in 
that third year? 

A. Yes. 

Q. Was that a document, sir, that everyone signed off on, 
including right up to Mr. Sandefur? 

A. Yes, it was. 

Q. Now, yesterday counsel asked you about ammonia and said 
that where were the data, have you seen any data from Brown & 
Williamson on ammonia? 

A. That's correct. 

Q. You mentioned the Root Technology Handbook? 

A. Yes, I did. 

Q. That's Exhibit 8919. Let's look for a minute at the 
handbook. Under introduction, what ammonia does, it — 
referring to ammonia — can liberate free nicotine from the 
blend which is associated with increase in impact and 
satisfaction reported by smokers. 

1404 

1405 

Do you recall being asked about impact and 
satisfaction yesterday? 

A. Yes, I do. 

Q. Turning over, sir, to page 21, I want to ask you about a 
discussion in this same document about something called CPCL, 
which said it is a band cast reconstituted tobacco made by 
digesting tobacco by-products with ammonia and DAP. Is DAP 
diammonium phosphate? 

A. Yes, it is. 

That is added to cigarettes because ammonia itself is 

a gas. 

Q. So you have to put a substance in that will turn into 
ammonia? 
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A. Yes. 

Q. With respect to the CPCL Root Technology Handbook, on 
page 22, in a blend containing 7 to 10 percent CPCL it imparts 
some of what is mentioned above. For example, a cigarette 
containing 9 percent CPCL has higher impact, and so on. Then 
the same blend without CPCL, the next paragraph, some analysis 
of 100 percent CPCL and of cigarettes containing various 
levels of CPCL in a particular American blend are given in the 
attached table. Of particular interest in these results are 
the nicotine transfer efficiencies. The results show that 100 
percent CPCL cigarettes — those are the ones with ammonia? 

A. Yes. 

1405 

1406 

Q. Have unusually high nicotine transfer efficiencies of 21 
percent against normal values of 12 to 15 percent for 
tobacco. Is that data, sir? 

A. Yes, it is. 

Q. And turning over to the table on page 27, smoke analysis 
of cigarettes containing varying levels of the CPCL and EBR. 
Left-hand side, is that the percentage of CPCL in the blend 
that was tested? 

A. Yes, this was. 

Q. It goes from zero to 17 percent? 

A. Yes. 

Q. Can you tell from that data table, sir, which were the 
blends that had the highest nicotine transfer efficiency? 

A. From this data I can. 

Q. Which of the blends was it? 

A. It's the one that had the highest concentration or 
containment of CPCL, the ammonia donor. 

Q. Is that scientific data, sir, on nicotine transfer? 

A. This is a result of accumulating data from all of the BAT 

companies and from data within Brown & Williamson. 

Q. Doctor, you were asked about the effect that ammonia has 
on pH and whether there was any data on that; do you recall 
that? 

A. Yes, sir. 

Q. Let me show you, sir. Exhibit 36290, June 1988 report, 

1406 

1407 

the significance of pH in tobacco and tobacco smoke. Is that 
the document in which you would expect to find data on ammonia 
and nicotine? 

A. Yes. 

MR. BERNICK: This was not previously listed. 

THE COURT: Give me the number, please. 

MR. WESTBROOK: Yes, your Honor. It's 36290. 

Q. If we can, doctor, let's take a quick look at pH. The 
important feature of figure 2 is that relatively small changes 
in pH between 6 and 8 have a very large effect on the 
proportion of free base nicotine in the smoke. 

Is that what you testified about yesterday? 

A. Yes, sir. 

Q. And so that we're clear, let me show the cover of this 
document. Product Development Review. This says BAT research 
and development, perhaps Co is cut off, it's BAT or BATCo? 

A. I think it says BAT research and development. 

Q. BAT research and development. 

And with respect to data: Free base nicotine is the 
most chemically and physiologically active form because it is 
most rapidly absorbed. This is because it is a smaller 
molecule than the pH of 5.6. Very little free base in this 
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case is present and very little would be absorbed through the 
mouth linings but at pH 8 about 60 percent of the nicotine 
would be in the free base form and would be rapidly absorbed 

1407 

1408 

through the oral mucosa. 

Doctor, what effect did ammonia have on the pH? 

A. It raised of the pH. 

Q. Toward the form that it would be more readily absorbed? 

A. Toward the form that it would be more readily absorbed. 

Q. Doctor, I'm going to move along because we want to get 
finished. I want to ask you about safer cigarettes. You had 
a brief discussion yesterday with counsel and just with 
counsel for BAT. 

What was the concern or was there a concern within 
B&W about developing a safer cigarette with respect to the 
company's potential liability situation? 

A. Yes. Anything that was safer was safer and anything else 

that was marketed before was unsafe. It was also the opinion 

of Sir Patrick Sheehey. 

Q. Who was Sir Patrick Sheehey? 

A. He was the chairman of B.A.T. Industries. 

Q. Let me show you Exhibit 20915. 

Do you recognize this document, sir? Do you 
recognize the author? 

A. Yes, I do. 

Q. Let me put it up and ask you if this document is written 
by Patrick Sheehey, December 18, 1986. Who was Patrick 
Sheehey? 

A. He was the chairman and chief executive officer of B.A.T. 

1408 
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Industries. 

Q. And let's read what Sir Patrick had to say about safe 
cigarettes: A second practical objection is that in 

attempting to develop a safe cigarette you are by implication 
in danger of being interpreted as accepting that the current 
product is unsafe and this is not a position that I think we 
should take. 

Is that the same view that was communicated to you at 
Brown & Williamson? 

A. Yes. 

Q. You were asked, as well by counsel, weren't the documents 
that were shown on direct concerning lawyer involvement and 
lawyer editing, you remember the minutes we put up, 25973, the 
minutes, you were asked weren't those all internal documents. 
Dr. Wigand, first I want to ask you if the documents were just 
internal documents, why were the lawyers so concerned about 
editing and cutting things out? 

MR. BERNICK: Objection, calls for speculation. 

THE COURT: Sustained. 

Q. Doctor, were you aware of the views of the legal 
department as to why they wanted to vet documents before three 
went into your files? 

MR. BERNICK: Same objection. There impinges on 
privileged information. The court's rulings are specific to 
documentation. This is a question that specifically invites 

1409 
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discussion of oral communications we believe are privileged. 

THE COURT: I'm allow it. Did they make you aware? 

Did anybody say anything to you is what the question is. 

A. Yes. 
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5 Q. What was the concern? 

6 A. The concern was having documents around that would be 

7 discovered during litigation that would be contrary to the 

8 smoking and health literature that the company wanted to 

9 promulgate outside versus what was inside and they were 

10 directly opposite. 

11 Q. You were asked about the fact that these were internal 

12 documents and that there wasn't any document that indicated 

13 that lawyers had vetted documents intended for the public; do 

14 you remember that? 

15 A. Yes. 

16 Q. Let's look at Plaintiff's Exhibits 39540, memo from 

17 Mr. Pittman to all directors and managers. 

18 MR. BERNICK: Again, these are all documents that 

19 were not furnished to us in advance of today in connection 

20 with this witness. I specifically asked counsel before the 

21 redirect examination for any and all documents that were going 

22 to be used and there were two documents that were shared, none 

23 of them the ones that are now being used. 

24 MR. WESTBROOK: We did provide the list of the 

25 documents to counsel and I have two more, 

page 1410 

page 1411 

1 THE COURT: I'll allow it. 

2 MR. BERNICK: The number? 

3 MR. WESTBROOK: 39540. 

4 Q. Mr. Pittman, to all directors and department managers. 

5 Communications about the smoking and health controversy or 

6 other political subjects sent from B&W to the outside world 

7 involve special legal risks. Accordingly, we are establishing 

8 a procedure to deal with those risks. 

9 All external communications which mention the smoking 

10 and health controversy or other political subjects and which 

11 identify the author as an employee of B&W, example on B&W 

12 letterhead, must be approved by the law department prior to 

13 dissemination. A internal communication is any communication, 

14 correspondence or other, which goes outside B&W. 

15 Doctor, was the policy that the lawyers were to 

16 review and vet documents applicable to external communications 

17 while you were at B&W? 

18 A. Yes. 

19 (Continued on next page.) 

20 
21 
22 

23 

24 

25 

page 1411 
page 1412 

1 REDIRECT EXAMINATION 

2 BY MR. WESTBROOK: 

3 Q. Propose external communications shall be submitted in 

4 final form to Kendrick Wells. Was he in the law department 

5 when you were there? 

6 A. Yes, he was. 

7 Q. If he is not available, submission should be given to Bob 

8 Sacks of that department. I'm show you 20920988, January 

9 29th, 1985, procedure for clearing scientific and other 

10 documents intended for INFOTAB, TAC, other members of the 

11 industry, ISC or other people outside the group. The 

12 following procedure has been agreed by Mr. Bruell and 

13 Mr. Pritchard. You know who they were? 
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14 A. Yes. 

15 Q. Who are they? 

16 A. Mr. Bruell is the senior executive of BATCo. 

17 Mr. Pritchard was ultimately the CEO of Brown & Williamson, 

18 also directly sat on the TSRT. 

19 Q. Mr. Pritchard the fellow that left, Mr. Sandefur moved 

2 0 up? 

21 A. Yes. 

22 Q. Following procedure has been agreed by to cover the 

23 circulation of all scientific documents to organizations 

24 outside the group. Scientific documents produced or 

25 instigated by GR&DC? 
page 1412 

page 1413 

1 A. The original group. 

2 Q. Should not go outside the company to the members of the 

3 industry, industry organizations or any public audience until 

4 all stages of the following procedure have been carried out 

5 and agreement reached at each stage. Second stage, the 

6 document will then be sent to the legal department, correct? 

7 A. Yes. 

8 Q. The five CAC companies must give their approval through 

9 the legal department. Down at the bottom, as in the past, all 

10 such documents before going to outside audiences must be 

11 cleared by the legal department. Legal department will, if it 

12 thinks appropriate, seek clearance from Brown & Williamson and 

13 other CAC companies. 

14 Finally, doctor, you were asked about file 

15 destruction, what documents were altered or destroyed that you 

16 can specifically testify about. Have you learned, doctor, 

17 after you left Brown & Williamson, some of your own files were 

18 destroyed by the company? 

19 MR. BERNICK: Objection, beyond the scope of direct 

20 examination, also hearsay. 

21 MR. WESTBROOK: Not beyond the scope of cross. 

22 MR. BERNICK: Beyond the scope of cross. I asked 

23 about research reports, any research reports. This is a new 

24 subject area. We've had no notice of it. It would be 

25 hearsay, 
page 1413 
page 1414 

1 THE COURT: I don't understand how he's to establish 

2 they were destroyed if he wasn't there. 

3 MR. WESTBROOK: He's seen documents since his 

4 documents were destroyed. I was going to show him the 

5 documents. 

6 THE COURT: Show him. 

7 Q. Have you seen this document from the Brown & Williamson 

8 company indicating what happened to your files after you left? 

9 A. Yes. 

10 THE COURT: What number is that? 

11 MR. WESTBROOK: Document 39253, offered into 

12 evidence. 

13 MR. BERNICK: I've never seen the document. It 

14 hasn't been identified in advance. I have a hard time 

15 responding. 

16 MR. WESTBROOK: It was, in my letter. 

17 THE COURT: Excuse me, don't argue about it. The 

18 witness is going to have to come back tomorrow if recross is 

19 going to be substantial. I'm not going to cut you off from 

20 your recross on these documents. I've got to release the jury 

21 in four minutes. You want him back tomorrow? I don't want to 

22 put you understand any pressure. 
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MR. BERNICK: Your Honor — 

THE COURT: Excuse me. I'm concerned about the jury 

and you. You want the witness back tomorrow? 

MR. BERNICK: There's no way — 

THE COURT: Yes or no, as you often say? 

MR. WESTBROOK: I'm done with the last question. 

THE COURT: Yes or no? 

MR. BERNICK: I'll do it in five minutes, how about 

that? 

MR. CORRIGAN: I don't want to make him come back 

either but I'm going to have five minutes after his five 
minutes. 

THE COURT: I'm not going to hold the jury. I told 

the jury I would let them go by 4:30, although that clock is 
fast. 

MR. WESTBROOK: I have ten minutes. 

THE COURT: Each side has five minutes. 

MR. WESTBROOK: I offer 39253. 

THE COURT: Admitted. 

MR. BERNICK: I reserve on my objection. 

(So marked.) 

Q. Doctor, I want to show you April 8th, 1993. Is that 
after you left the company? 

A. Yes. 

Q. Files from J.S. Wigand destroyed. Among the files 
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destroyed, does it include your file from the Canadian 
conference whose minutes you talked about were — 

MR. BERNICK: Can I object? This is very 

misleading. The witness has no personal knowledge whether 
these were copies of documents, whether the originals were 
preserved, specifically for litigation purposes. All this is 
is a list. I don't know where the list came from at this 
point. I don't know if it pertains to the originals, copies 
or what. This is really unfair. 

MR. WESTBROOK: This came from them. 

THE COURT: Excuse me. I'll allow it. The jury will 
understands we'll have evidence about a normal procedure in 
destroying documents at this large company as well as many 
others, whether it includes all documents or extra copies or 
what, we can't tell from this file. I will allow the 
evidence. 

Q. Doctor, my final question, does the list of files of your 
files that were destroyed include the file from the Canadian 
conference? 

A. Yes, it does. 

MR. WESTBROOK: Thank you, sir. 

THE COURT: Recross? 

MR. BERNICK: I could move through as quickly as I 

can, your Honor. Are you going to end at 4:30 exactly? 

THE COURT: According to the official time it's only 

1416 

1417 

20 after now. The jurors will hang in. Please be brief. 
RECROSS EXAMINATION 
BY MR. BERNICK: 

Q. With respect to 39253 — 
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5 MR. BERNICK: I'm going to have to take a look where 

6 the document went. I wouldn't make representations to the 

7 witness, the Court about it. There's nothing I could do with 

8 it at the present time. I could cover the other items as best 

9 I'm able to do very promptly. 

10 Q. First, with regard to root technology where you're 

11 talking about all the data, Mr. Wigand, you recall that? 

12 A. Yes. 

13 Q. Your attention was directed to the statement regarding 

14 impact. You see that? 

15 A. Yes. 

16 Q. I believe you testified yesterday that impact is the same 

17 thing as the rush from nicotine, correct? 

18 A. Yes. 

19 Q. In point of fact, in your testimony, in 1997, during a 

20 deposition, isn't it a fact that you testified that what 

21 impact was was the irritation when nicotine hits the back of 

22 the throat; is that your testimony. Do you know how B & W 

23 defines impact boosting? 

24 Yes. 

25 How does it define it? 
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Irritation when it hits the back of the throat due to 

nicotine. 

Is that your testimony under oath? 

A. Part of it, yes. 

Q. Is that your testimony? 

A. Yes. 

Q. The irritation that takes place is because nicotine is 
absorbed in the oral mucosa, the membrane surrounding the 
mouth of the upper part of the throat, correct? 

A. That's part of it. 

Q. Impact refers to that irritation, true or not. 

Dr. Wigand? 

A. As it says there, yes, but it's part of it. 

Q. That was your own testimony, wasn't it? 

A. You're taking one sentence out of a large testimony. 

Q. I'm taking one sentence in response to a question, am I 
not. Dr. Wigand? 

A. Yes. 

Q. Then there's also pointed out to you about the data, page 
22, the data that was recited was nicotine transfer 
efficiency, correct? 

A. Yes. 

Q. There's not a single word in the root technology handbook 
about pH which was what I was asking you about, correct? 

A. I disagree with that. 

1418 
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Q. Counsel never showed the pH data from the document, did 
he? 

A. Yes, he did. 

Q. Is that pH data? 

A. No, the data he showed me drew that conclusion. 

Q. That was a different table, correct, different document? 
A. I don't think so. 

Q. Nicotine transfer efficiency has been specifically 
described in the literature on cigarette design, has it not? 

A. I wouldn't agree to that, no. 

Q. Are you familiar with the studies that have been done on 

nicotine transfer efficiency as a function of pH, yes or no? 

A. Generally I am. 
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Q. You're familiar with the research done as early as 1960, 
published in the Agricultural Chemical Society of Japan? 

A. Probably not. 

Q. You haven't shown this jury a single article on nicotine 
transfer efficiency, have you? 

A. No. 

Q. In fact the table out of root technology handbook deals 
with nicotine transfer efficiency, doesn't deal with pH, does 
it, as was shown to the jury? Did you not deal with pH, 
correct? 

A. No. 

Q. The table I showed you yesterday out of the Massachusetts 
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documents and testing, that refers to pH, correct? 

A. Yes. 

Q. Do you see a single pH from any of the commercial 
cigarettes above 6.5? 

A. No. 

Q. In fact, didn't the Surgeon General conclude in 1979 
before you arrived at B & W, the pH resulting mainstream smoke 
from commercial cigarettes is below 6.5 and thus essentially 
contains only protonated nicotine; is that what the Surgeon 
General concluded? 

A. That may be his conclusion in 1979. 

Q. Protonated nicotine is not the nicotine free-base 
nicotine, is it? 

A. It's a salt. 

Q. The data you showed from the document that you decided 
with counsel to show the jury today has a table on pH, does it 
not? This is the BATCo document? 

A. PH 5.2 to 6.2. 

Q. That, too, is below the 6.5 stated by the Surgeon 
General, correct? 

A. In 1979, yes. 

Q. In 1979 the Surgeon General said below 6.5 is essentially 
protonated, all the data you put before the jury today from 
the BATCo documents as well as what I've got from 
Massachusetts is all below 6.5, true or not? 

1420 
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A. I would not use it. The data shown today represents 
that. 

Q. The Massachusetts brands are all commercial brands, are 
they not? 

A. It's not all commercial brands, it's select list of 
commercial brands. 

Q. Including Marlboro, Camel Filters, including menthols, 
correct? 

A. One menthol. 

Q. Menthol is not ammoniated anyhow, right? 

A. Some are; yes they are. 

Q. You didn't share with the jury the fact what Dr. Benowitz 
said about this whole issue of pH in 1996. Dr. Benowitz said 
I don't think the differences in pH would make much of a 
difference in bioavailability although it would impact on how 
strong the cigarettes tasted. Are you familiar with the 
statement by Dr. Benowitz, one of the Trust's own experts in 
this case? 

A. That's his opinion, one of many opinions. 

Q. You didn't share the NCI program, said in 1976 that one 
of the ways of reducing risk might be to adjust nicotine 
levels and protonation, correct? 
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23 A. That's what that says but I won't agree with that. 

24 Q. Protonation is pH, correct? 

25 A. Has a relationship with pH, yes. 

page 1421 

page 1422 

1 Q. You're disagreeing with the man who is the head, the 

2 chief of the National Cancer Institute Smoking and Health 

3 Program? 

4 A. In 1979 he may be correct. In 1990 terms, no. 

5 Q. Isn't it true in 1981 the Surgeon General specifically 

6 instructed there be research on tar and nicotine manipulation? 

7 A. I don't believe they instructed anybody to do that. 

8 Q. Isn't it true, specifically looked into the chemical 

9 properties of smoke, again, 1981 including chemical 

10 modifications? 

11 A. That's what it says. 

12 Q. Isn't it true the National Cancer Institute said the same 

13 thing in May of 1976, look in the pH? 

14 A. I don't agree. 

15 Q. You were shown a memo from Mr. Sheehey in 1986 regarding 

16 safer cigarettes. Isn't it true that you arrived at B & W two 

17 years after that time? 

18 A. (No response.) 

19 Q. Isn't it true that even after you left safer cigarette 

20 research like Green Dot, like Nova were still continuing at 

21 Southampton? 

22 A. No. 

23 Q. All been terminated, that's your sworn testimony? 

24 A. I don't know where Project Day is. 

25 Q. Project Nova continued? 
page 1422 

page 1423 

1 A. It was also terminated. 

2 Q. You don't know, do you? 

3 A. I believe it was terminated. 

4 Q. After you left? 

5 A. I believe it's been terminated. 

6 Q. Are you telling this jury that those projects were 

7 terminated before you left? 

8 A. I would say I said Project Nova, Airbus was transferred 

9 to BATCo research. 

10 Q. Where it continues? 

11 A. Then ultimately terminated. 

12 Q. Dr. Wigand, you talk about internal documents, internal 

13 memos. Does it remain a fact that the research reports, the 

14 actual research you still cannot identify a single research 

15 report that was edited, true or not? 

16 A. I cannot identify those reports today, that's correct. 

17 Q. You can't identify — there were articles published 

18 about nicotine and nicotine delivery, nicotine smoking 

19 behavior that were published by the British scientists, 

20 correct? 

21 A. Published in public literature or the company? 

22 Q. Published in public literature by Dr. Thornton and 

23 others. 

24 A. I don't remember that. 

25 Q. You didn't read the books the BATCo scientists were 

page 1423 

page 1424 

1 writing, did you? 

2 A. What books did they write? 

3 Q. Thornton publication, you never read that? 

4 A. The information in 1978 to 1993 changed dramatically. 
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Q. Did you read the book to find out? 

A. I read a lot of things. 

Q. Did you read that book by Dr. Thornton? 

A. I may have read the book. 

Q. You can't tell us if that book was edited, can you — 

A. Research documents were edited and abetted by lawyers. 

Q. You said there's no formal review, that these notes, 

GK-300018 and TG-00169, you're saying these conversations with 
Mr. Kohnhorst never happened? 

A. That's my testimony. 

Q. When you finally went around to look for a job, isn't it 

true that you wrote Mr. Shinn who is an outside lawyer looking 

for a job? 

A. I asked him for networking, didn't ask him for a job. 

Q. Mr. Shinn is the same Mr. Shinn that's been mentioned in 
the documents that have now been shown the jury as part of the 
Plaintiffs' case; here Mr. Shinn talks about the value of 
CTR. That's the same Mr. Shinn that you wrote asking for help 
getting a job, correct? 

A. I asked a lot of people for help, yes. 

Q. The jury also saw the testimony of Dr. Alex Spears on 
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videotape. That was shown as part of the Plaintiffs' case? 

A. Yes. 

Q. There's another person you asked for a job. 

A. I didn't ask for a job. I asked for networking. I asked 

for contacts. 

Q. I asked you yesterday whether you represented that you 
had a degree, Ph.D. in endocrinology/biochemistry. You did 
make that representation in your resume, didn't you? 

A. That's true. 

Q. Isn't it true you have a certificate for the Ph.D. you 
got, it nowhere mentions endocrinology, true or not? 

A. It mention degrees in biochemistry with specialization in 

endocrinology. 

Q. The degree itself, if we got the piece of paper from the 
university wouldn't say a word about endocrinology, true or 
not? 

A. No. 

MR. BERNICK: That's all I have. 

RECROSS EXAMINATION 
BY MR. CORRIGAN: 

Q. You were shown on redirect examination the document, the 
statement of business conduct. Plaintiffs' Exhibit9855. I'll 
bring it closer so you could see it. 

A. Yes. 

Q. That was a document made after you left Brown & 

1425 
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Williamson? 

A. I would have to look at the date. 

Q. December 21st, 1993, you were gone? 

A. No — 

Q. You don't know the circumstances under which it was 
issued? 

A. The circumstances it was issued? 

Q. You were gone, weren't you? 

A. I was gone. 

Q. Nevertheless, counsel asked you to read or read to you 
certain parts of it. The document states, does it not, that 
the principles apply to everybody, statement applies to all 
directors, officers and employees of BAT Industries PLC, the 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


holding company itself and its principles apply to all 
directors, officers and everyone with within the BAT 
Industries groups. What are the principles? 

A. The boards of directors, members of the boards of 
directors — 

Q. No, P-L-E-S. What are the principles in this document? 

A. What are the principles in the document? 

Q. You don't know, do you? 

A. Let me answer the question and I will. 

Q. Okay, please. 

A. Deals with how to deal with behavior, conduct and smoking 
health issues among other things. 

1426 

1427 

Q. Two principles in the document as stated in the document, 
correct, one, observance of the laws in every jurisdiction in 
which BAT group companies operates and two, in following that 
principle within the group, the observance of the highest 
standards of integrity in the conduct of our business 
activities. Those are the principles? 

A. That's what it reads. 

Q. You were aware of the fact that the guidance notes 
attached to the statement of business conduct as well as the 
statement itself were in fact sent to Brown & Williamson? 

A. I believe they were. 

Q. You were aware of the fact that Brown & Williamson 
decided to adopt the two principles but not anything else? 

A. I'm not aware of that fact. 

Q. You're not aware of the letter that Mr. Sandefur wrote 
back after receiving the document that you testified about 
which states that he acknowledges receipt of the BAT Industry 
statement of business conduct and the guidance notes. As you 
know from the input you've already received, B & W fully 
subscribes to the principles set out in the BAT statement of 
business conduct. We have elected to issue our own B & W 
standards of business conduct. Are you aware of that? 

A. Not until just now. 

Q. Those B & W standards don't address smoking and health 
issues, do they? 

1427 

1428 

A. The document clearly addresses it that are shown. 

THE COURT: Strike that. 

Q. The one adopted by Brown & Williamson? 

A. I haven't seen that. 

Q. You don't know what it says? 

A. I can tell you what was — 

THE COURT: Strike it. 

Q. You don't know what the document says? 

A. No. 

MR. CORRIGAN: Thank you, sir. 

THE COURT: Thank you. 10:00 o'clock tomorrow, 
ladies and gentlemen. 

(Jury leaves courtroom.) 

THE COURT: Counsel will remain. We don't have any 

open motions tomorrow but I assume I'll be getting papers 
overnight; is that correct? Shall we come in at 9:00 o'clock 
tomorrow just to be sure? 

MR. BERNICK: Your Honor, I would advocate we come 

in. We have really got to get past this problem. We're 
getting faxes that don't go to my office. I've seen documents 
go on the screen I've never seen before. 

THE COURT: That has to stop. It's not 


http://legacy.library.ucsfSdurtiel/ifttp§stQ0/pBliindustrydocuments.ucsf.edu/docs/htgd0001 



23 

24 

25 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


appropriate. I have somebody waiting for me when I get in at 
7:00 a.m. you must have somebody that physically can carry 
these documents over to counsel. Are you staying at a hotel? 

1428 

1429 

MR. BERNICK: I'm in the same hotel as 

Mr. Westbrook. 


MR. WESTBROOK: 
THE COURT: Oh, 

MR. WESTBROOK: 


Next door, 
next door? 

Drilling through my room with an 


eavesdropping device. 


MR. BERNICK: Not really. 

THE COURT: See you tomorrow. 

MR. BERNICK: May I read into the record? 

THE COURT: Tomorrow, 9:00 a.m. 

Good night. 

(Whereupon this matter concluded for this date.) 
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